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. AnalysifS&}lerspective 
According to attorneys Mar~ A , ~ehr~.ns and Donald J. Kochan, in recent years a new 

phenomenon has taken hold~re'guiatio~' througltlit~gat~o.n~thafviolates the bedrock prin­

ciple of separatioh of po~~ts\ipon 'wbich our enti~e :system of government is based. Special 

interests arid theplaindffs' bar'have discovered tn:~tthe ~ourts can serve as a forum for the 
• • L' • •. 

advancement of their own concentrated jnterest~';'evenifthose jnterests are opposed bya 

majority of the public. State arid locaLgovermnents have begun to sponsor such "Big Gov­

ernment" suits in an effort to regulate entire industries, and build the pubiic coffers through 

tax increases that are imposed outside the democratic process, the authors say. 

Too often these partnerships between public officials and private personal injury contin­

gency fee lawyers are consumm.ated behind closed doors. Because there is no public over­

sight, the attorney selection process can easily be abused for personal gain and political pa­

tronage. In this Analy~is & Perspectiv~! the authors sugg~st th,at rules be adopted to require 
; - .. ,'.\ . 

open and competitive bidding and greater public oversight in government retentiori of pri­
vate legal services. ' .". . - ' 

Let The Sunshine In: Tile Need for Open, Competitive Bidding 
In Government Retention of Private Legal . Services . . 

By MARK A. :f3EHRENS AND b6NALD J. KOCHAN* . 

R
egulation through litig·ation depends in 'part Oil a 
new link between public officials and politically in­
fluentialpersonal injury.laW$~rs. In the state Med­

icaid recoupment .law,suits against' toQa,coo . compan~s, 
the partnership between.go,ye.rnments .andprivate per­
sonal injury lawyers w~: unpreeeden.teq, powerful. -;­
and lucrative. Ultimately, the, lit~gl:}tj,on. re~ll~t~d ina·.~s~ 
toric global settlement ~hich i:g.,cluded ,$246 billion .in 
damages and $8.2 billion in fe~s so. fat; for the priy~te 
attorneys - most of whom worked on a contingent f~e 
basis.l ' . '" . '. 

In most jurisdictions, when government entities con­
tract for goods and services the bidding generally is 
done through an open and competitive process. Federal 

I See Elaine McArdle\ Trial Lawyers, AGs Creating a New 
Branch of Government, Lawyers Weekly USA, July 12, 1999, 
at 3. 

* Mark A. Behrens, a partner in the Washing­
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. . . 
and state "sunshine" laws ensure that these transac­
tioQ.s are above-board and result in the best use of tax­
payet~olla:I's. 

',' In the state tobacco lawsuits, however, many state at~ 
torneys general disregarded' such practices lind, in­
stead, negotiated contirigent fee contracts - behind . 
closed doors - with hand-picked private personal in­
jury lawyers. These contracts stipulated that in lieu of a 
flat or hQurly fee, the private lawyers were guaranteed 
Ii . percentage of any tI,ial judgment or settlement 
amount. Some contmgency fee personal injury laWyers ' 
have earned astronomical fees as a result - sometimes 
amounts equal to as much as $105,022 an hour per law­
yer!2 

Examples from several states illustrate the nature of 
the problem. In Kansas, for example, Attorney General 
Carla Stovall hired her former law partners at Entz & 
Chanay to serve as local counsel in the State's tobacco 
suit - without the benefit of competitive bidding or 
public oversight, and despite the firm's reported lack of 
expertise in product liability matters. Stovall has said 
that she asked her former law firm to take the case" as 

2 See Robert A. Levy, The Great Tobacco Robbery: Hired 
Guns Corral Contingent Fee Bonanza, Legal Times, Feb. 1, 
1999, at 27 (hereinafter "Tobacco Robbery") . 
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a favor."3 That "favor" has now garnered Stovall's 
former firm $27 million in legal fees - the equivalent of 
$2,700 per hour - for simply acting, as local coun~el . in : . 
the State's case.4 . ;' . . 

Questions regarding the hiring of outsi(je counsel 
also have received attention in Pennsylvania in the 
wake of that state's tobacco suit. Two of Pennsylvania's 
biggest law firms, Philadelphia's Duan~, Morris & . 
Heckscher and Pittsburgh's Buchanan Ingersellwill 
split $50 million in fees over th~' ne?Ct ~ve years f~r,th~ir 
work in the case.5 Each firm Will receive the eqmvalent 
of $1,323 per hour for its work, even though pennsylva- . 
nia joined when the national tobacco liti~at}.on was end­
ing and most of the pioneering work had been done by 
others.6 Both firms ranked among Attorney General 
Mike Fisher's biggest campaign donors, placing in the 
top 10 on a list of more than 200. contributors; Bqth 
firms also gave to Fisher's inaugurai committee.7 When 
asked how he selected the two firms, Fisher said "there · . 
was a familiarity factor," and ."that was how the deci-
sion was made. ,,8 . 

Even in states like Maryland, where Art0meyGen~ , 
eral J. Joseph Curran sought and receivedgubernato- ' 
rial approval to enter into a, contingency fee agreem{!nt , 
with a private personal injury attorney, the deal created . 
controversy from the outset. Attorney General Curr.an- . 
initially agreed to pay attorney Peter Angel9s 25pe!~ 
cent of any recovery by Maryland. In' the end,Ma~land 
was to receive approximately $4.6 bi'tlion of the natIonal 
settlement, which would have entitled Angelos to more 
than $1 billion in fees under his contract. But, before 
the settlement was final, Angelos persuaded the Mary­
land Legislature to change substantive law - ?y abol­
ishing all the affirmative defenses the tobacco mdustry 
could raise. In return for ensuring a "slam d,unk~'vic­
tory for Angelos and essentially eliminating any "~on­
tingency" in the state's case - the Maryland Leglsla" 
ture reduced Angelos's contingency fee to 12.5 percent 
of any settlement or recovery. Angelos is ~ontesting 
that . reduc.tion, He is demanding ' the equivalent of 
$30,000 per hour for his firm's work on the case, even 
though "[h] is billing records show that nearly a quarter 
of the billable hours were performed by neophyte law­
yers s,upplied by a temp agt:mcY,who worked for $12 an 
hour."9 Thus, even in Maryland, where there, is.· a pro­
cess for hiring private attorneys, the process diq not go 
far enough to adequately protect the public. !." 

The government's uS,e of pi-'ivate 'persQnal i~jurY law­
yers to do the public's legal work· is relati~ely Ji~'!V; it is 
a pr~ctice that raises troubling questions ' and ' creates 
sever,al fundamental public policy-problems. 

First, governments and private cpntingency f~e attor­
neys are guided by conflicting goals and principles. As 
the Supreme Court of the United States explained more 

3 See Scott Rothschild, Lawmakers Accuse Attorney Gen­
eraZof '~Cronyism", WichitaE;agle, Jan. 25,;2000. '. 

4 See John L, Peterson, Attorneys for Kansas Collect $55 
Million In Tobacco Case, StovaWs . Ex-Firm Expects $27 Mil-
lion, Kansas City Star, Feb. 1,2000', itt Hi. . . . 

5 See Glen justice, A Tobacco Windfall for PA LawYers, 
Philadelphia InqUirer, Apt. 2, 1999, at 1999 WL 11401543: " 

6 See Glen Justice, Critics Protest· Monumental Legal Fees' 
in Pennsylvania Tobacco Case, Philadelphia Inquirer, Oct. 4, 
1999, at 1999 WL 22020992. , ' .. , ',;, , 

7 See id. ' '"., _ 
8 ~. . 

9 $30,000 an Hour, Wall st. J., July 5,2000, at A22. 
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thaRSixty years ago, an attorney ,for the state "is the 
repr.esentative not of an ordinary party to a controversy, 

· but of asoyereignty whose obUgation to ,govern impar­
tially is as. compelling as its obligation to govern at 
all."LO This duty is imperative in light of the governc 

ment's unique -ability, in narrowly defined circum­
stances, to use coercive power against private citi­
zens. ll 

Incontrasf, private contingency fee personal injury 
atton;tey~ are mp,tivated,by profit. Their i~clinationis ,!o 
push the law into new and uncharted tern tory to obtam 
the maXimum recovery - regardless of whether the le­
gal principl~~ advocated .benefit society as a whole. 

. Th~ ,go~ernment's use of private persoJlal injury 

' I,i;lwye~ to do ttJe public's legal work 

is relatively new; i1;is a' practice that raises 

troubling questions and creates several 

fundamental public · policy ·problems. 

Furthermore, in the public official/private attorney 
alliance there is/a strong potential for fraud and abuse. 
At a minimum, the partnership can raise the appear­
ance of impropriety. For example, in 1996, then-Texas 
Attorney General Dan Morales hired five firm.s to file 
his state's tobacco litigation. Four of these firms to­
geth~r l:1ad; cqntn,buted. pe.ax:Jy .$150;000 in f2ampaign, 

· ' contributions to Moralesclfrom 1990 to 1995. The to­
· bacco settlement awar~dthe Ia'!VYers 15 percent of the 
. State's $15:3 ' billion ' recovery- about $2.3 billion, 

which ultimately was increased by an arbitration panel 
adjuqi<;c;tthlg the ftf~ , d~~p'uf~.to $3.3 billio~ . 13 Such bla­
tant preferential treatmi:!nlby ~orales of firms that sup­
ported him politically creates, aUhe very least, the ap­
pearariceof"inipr9priety . . , 

, Receritly,in Washi,ngtdn S~ate, the State's a~titn,l~t 
chief, Joil Ferguson, 'announced that he was leavmg hiS 
post to join the private Seattle law firm o~ Chan~ler, 
Franklin & O'Btyan to work ona class actIOn agamst 
the tobacce industry: 'Ferguson and the Chandler firm's 
SfeveBermari led :Wasnihgton State's lucrative lawsuit 
against the tobacco' cd¢panies. When asked. why he 
was leaVing his posttO" go work for the firm that 
handled the State's case, Ferguson succinctly ex­
plained:, '. ' Steve Berman got $50 million and I got a 
pIaque.,,14 Apparently; Ferguson also had a very good 
job waiting for him at the ,firm. 

Even in Maryland, where ostensibly the attorney 
general conducted an open bidding 'process,. the lawy~r 
who was awarded the 'contract - Peter Angelos -'- IS 
someone who has made generous political contribu­
tions. The award .of, the tobacco contract to Angelos 

10 Be'rger v: U~ited States, 2~5 U.S. 78: 88 (1935). 
11 See Levy, Tobacco' R()bbery, at 29, 
12 See Levy, Tobacco Robbery, at 27. . . 
13 See Bruce Hight, Lawyers give up tobacco fight, Austin 

American-Statesman, Nov. 20, 1999, at Ai. 
14 For the record, Wash. Post., Feb. 14, 2000, Wash, Bus., . 

at 35. 
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ARTICLE SUBMISSIONS WELCOMED 

. Attorneys, law pro~es~ors, and oth~rs i~ the 
legal community are mVIted to submIt artIcles 
for'publication. ., . 

Analysis and PerspectIve artIcles are lengthy 
articles analyzing a trend, strategy, case, or key 
iSsue, or offering an opinion on a hot topic. We 
also welcome articles expressing a point of 
view, or responding to a viewpoint already pub­
lished. 

The editors also seek Practice Tips, which 
are short articles offering practical guidance on 
some aspect of prod\.!ct liability practice. 

Article submissions or queries should be di­
rected to Managing Editor; Product Safety & 
Liability Reporter; 1231 25th St., NW; Wash­
ington, D.C. 20037; 202-452-6304 (phone); 202-
331-5190 (fax); or gweinstein@bna.com (e­
mail). 

could lead some to speculate that the bidding process, 
while fair on paper, was "rigged" in his favor. 

Moreover, even in cases where such contracts are le­
gitimately negotiated, private multimillion or multibil­
lion dollar agreements between contingency fee per­
sonal injury lawyers and attorneys general may not re­
sult in the selection of the best person at the best cost. 
Different, less costly attorneys' fee arrangements could 
be negotiated by government officials if marketplace 
open bargaining becomes the norm and if better over­
sight is instituted by states . 

Finally, the deals between attorneys general and pri­
vate personal injury lawyers have spawned bitter fee 
disputes . These disputes have occurred in Kansas, 
Maryland, Florida, Texas, and other states. 15 These 
controversies force government officials to waste tax­
payer dollars, divert their attention from other matters, 
or engage in unnecessary litigation. The potential for 
such costly fee disputes would be reduced if attorney 
fee agreements were made with greater public over­
sight. 

Solving the Problem 

Responding to charges of perceived political crony­
ism and a need for reform, the bar and state legislatures 
have begun to move toward solutions. For example, in 
February 2000, the American Bar Association adopted a 
resolution which states: "A lawyer or law firm should 
not accept a government legal engagement or an ap­
pointment by a judge if a lawyer or law firm makes a 
political contribution ... for the purpose of obtaining or 
being considered for that type of engagement or ap­
pointment." Often termed the "pay to play" rule, in 
theory and if adopted by states, the ABA ethical rule 
would restrict some arrangements entered into between 
plaintiffs' lawyers and state attorneys general such as 
those described earlier. The rule attempts to prevent po­
litical patronage by precluding attorneys from making 

15 See Scott Shane, Judge to Rule on Dispute Over Legal 
Fees, Baltimore Sun, Dec. 10, 1999, at 2B; Levy, Tobacco Rob­
bery, at 29. 
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political contributions in order to receive a government 
contract. '" _ 
. The ABA ethical .rule holds out promise for reforrp., 

but whether it will have teeth is questionable. Any effect 
it will have. will only come if states choose to adopt it 
into their ow;olegisiation or ethical codes. Furthermore, 
Professor Lester .Brickman has explained that the stan­
dards and guidance provided by the ABA on what con­
stitutes a "reasonable fee" under its rule governing le­
gal fees essentially set standards sq that no fee can be 
considered unreasonable. IS According to the studies of 
Brickman and others, there is n() cas.e by case enforce­
ment for even grossly excessive fees ~ this in a climate 
where att9rneys are walking away with' fees as high as 
$3 billion. With almost no evidence of effective disci~ 
pline under ABA fee rules, it is at best questionable 
whether the pay-to-playrule will actually alter any of 
the undesirable incentives, behavior, or processes in the 
current system of government retention of private con­
tingency fee attorneys. 

A more direct and effective solution to the problem 
of government officials negotiating secretive contin­
gency fee arrangements with private personal injury at­
torneys has been proposed by the American Legislative 
Exchange Council ("ALEC"), the nation's largest bipar­
tisan membership association of state legislators, num­
bering over 3,000. ALEC's model "Private Attorney Re­
tention Sunshine Act," would do the following: 

1. Create legislative oversight of large contingent fee agree­
ments - those in excess of $1 million. 

2. Provide State taxpayers the opportunity to comment on 
the terms of such agreements at public hearings. 

3. Require attorneys to keep accurate and detailed records 
of the time they spend on any work done on behalf of the 
State. 

4. Cap the hourly rate for any contingent fee attorney work­
ing for the State at $1,000 per hour. 

ALEC's model bill would not prohibit an attorney 
general from hiring outside counsel, either on an hourly 
or contingent fee basis. The attorney general would still 
be free to utilize whichever arrangement he or she be­
lieves would be the most appropriate for the state in a 
given circumstance. Moreover, by permitting attorneys' 
fees to be awarded up to theequivalent of $1,000 per 
hour, attorneys general Should have no problem finding 
competent counsel willing to take on future litigation. 

ALEC's model bill has attracted strong support. "At­
torney retention sunshine" legislation was adopted in 
both states that considered it in 1999 - Texas and 
North Dakota.17 In 2000, legislation was enacted in 
Kansas,18 and introduced in several other states (Colo­
rado, Iowa, Maryland, Missouri, and Pennsylvania). 

In addition to bringing open and competitive bidding 
to government contracts for private legal services and 
thereby solving some of the problems associated with 
the current system, the ALEC proposal also serves other 
public policy goals better than the ABA's pay-to-play 
ethics rule. First, the ALEC legislative proposal is not 

16 See Lester Brickman, ABA Regulation of Contingency 
Fees: Money Talks, Ethics Walks, 65 Fordham L. Rev. 247 
(1996). 

17 See N.D. Stat. § 54-12-08.1 (West 1999); Texas Govt. 
§ § 404.097,2254.101-2254.109 (1999). 

18 See Kan. H.B. 2627 (signed by Governo! OD 

2000). 
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subject to the qUestionable enforceniehtinecharu~m.s of 
bar associations. Second, it is not subject to difficiIft 
questions of interpretation ' involved ' hi jUdiCial evalua7 
ti6n of attorney behavior. Third, : the ' ALECproposai 
does not restrict or chill any First Amendment rights of 
attorneys to fully contribute to' the 'political'process: Fji 
rially, under the pay-to-play nile, 'some"atiorneys ,whO 
tidght otherwise be the most qualified t6 represerit the 
interests of a state and able to do so tn a 'fair manijer 
might be precluded froin taking on a govenunent con­
tract. 'This Cis not an issue under the ~EC' proposal; 
wl1.ich simply requires all fee arrangements to be above 
board and publicly disclosed. ,', ' ",' . ~' 

Conclusion 

The organized bar and st,ate h~~slattires' have ' begun 
to recognize that 'serious problems exist With the 'reten­
tion' of private 'personal injury contingency -fee altor-
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neys to bring lawsuits on behalf of governments:'"fe­
gardless of additional problems regarding th,e legiti! 
macy of the lawsuits themselves. The alliance between 
private attorneys and public officials will no doubt con­
tinue. ' 

ALEC's "Private Attorney Retention Sunshine Act," 
model,ed after effective and common sense rules for 
government contracting in other arenas, provides a 
sound solution to the problems states have experienced 
in the wake of the nationwide tobacco litigation. If 
'states choose to continue to pursue this new found av­
enue of regulation and taxation, they should be reo, 
quired to do, So in a manner that is consistent with the 
principles. of good government, The process should be 
,open to the public eye and utilize fair procurement 
rules. The ABA's new model ethical nile also merits 
consideration, but it shoUld be viewed as a supplement, 
not ~ substitute, for ALEC's carefully crafted legislative 
solution, ' 

..t, . 
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