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The bell is toiling, and none too soon, for qui tam plaintiffs who lack 

a cognizable injury. By Mark Koehn and Donald Kochan 

I n a ~tUllf'illg ad of judicial beU ringing 
just 10 days before last Monday's oral 
:ugu.mem. UlC S upreme Coon Signaled 

tha: it '.\;11 consid("r :lI1 impotUnt question 
oot orig tnally presenteJ :c it In ~'ermont 
r\ ?~nc~ of Natural Resnur~t!s v. Unilttd 
States ex rel. SI6~ns. ;-';0. <i8·i828: Does ~ 
p<1v:ue pe~ have sl4Dding under Article 
ill to litigate clai;ns of fraud upon the gOY. 
ernment" TIle wise :iIlSwer is 00. 

Sy simply posing this qUC$tion. the COl1It 
sc:t segments of the legal community astir­
includi.ne Profe"-Ur Clurles Tiefer in these 
pages Ia5t ~k: ("Scalia Surpnse:' ~ov. 29. 
1999. Page 52). At risk: is Congress' power 
to sct private pe~n~ against aUeged bad 
acton wbere the private individuals ' sole 
penooaI 5IaU !ics ill roIIecting a band!ome 
share of the govanmenl'S =overed dam­
ages and peuaIties. The Court's answer like· 
ly will also aff:ct 5IJCb areas as CIJViroomcn­
tal compliance, wiIere citizens routinely ~ 
hued 00 little IDIR penooaI illjury than that 
SIIfImd by \be !Ullic III J.rge. 

The statute involved is the False Claims 
Act, a Civil War<ra law tIw allows a pri­
vate persoo to bring a qui ram action--i.e .. 
a civil action "f0r !be pe~o and for the 
United States Government"-for treble 
damages plus penalties of up to S I 0.000 
per false cla!m against the government If 
-=cesaful. !be persOll bringing the action. 
known as !be relator. may co1lcct up 10 30 
percent of tbe amount recovered by the 
JOW:IlIIIIml plus aernmey fees. 

Some mat rcca1J !be Falx Oaims Act as 
that dusry statute beefed up in 1986 in 
response to tal~ of overpriced hammers 
and IDilef laD sold by military caJIractorll. 
Sillce then . the FCA pot of gold bas 
insptred a vi.-tual cooage industry of plair,· 
tiffs lawy~r.;-the relators' bar-actively 
pru,;pecting for wbis.leblowers. 

Sin..·e 1986. SUIts undt:r the FeA tuve pro­
ducec.l awards and settlements of nearly 53 
bti!;on wit!' i nd iVIdual rel ator , "30in2 
appro:um:::c ly 5-143 million. C"'I1nn~enl iec~ 
h,)''e bo=! ~rted as bigh as 40 percent of a 
relator' , cur o n top of the atto rne y fee s 
.lW.lId.:d or negotiaced in a ~ttkment So 11' , 

not " lQn,l..~ l:. th.u the n: latOf'>' bar ner.Vllsl: 
.l,,"'aJts resoluuo:l ot the st:lndmg deb.uc. 

THE UFE OF RiLEY 
f our <1a), before 'ne Supreme Coun's 

request for additional briefing in Stevens. J 

panel of the U.S . Court of Appeals for the 
!lth Circuit hdd the qui ram provisions 
lDXlIlStitutionai ill IW~ " SL ~ 's Epis· 
copal HO$piroL ~ court simultaneously 
V3CIIIed its drciJioD and ordmd a n:bearing 
DI bane in J3IIuary.) 

The Riley majority bdd !bit qui /4111 ro. 
!ala tbe "take care" clause and the separa­
tioo-of-powrn docIriDe. Judge Jeny Smith, 
wriIing for !be majmty, DOled tbIl qui /tim 

leaves the executive branch with even Ie" 
contro l ove r a relator than the executi\'~ 
enjoyed over an independent counsel-:md 
the now·defunct indepenJent ,oun,el Je t 
was widelv considered the constituti onal 
upper limit on statutes transferrin g law 
enfon:ement power away from the executive. 
In other words. the 5~~ CirCUli JetemuneJ 
thai Bill OinlOn had more COIIIroI over Ken· 
neth Starr's actions than he doe:; over those 
of aui ram rela[ors l Unfortunatelv. it's true. 

judge Haro ld DeMoss in concurrence 
also concluded that the relator laclced stand­
ing to bring the qui tam action. But Judge 
SlIUth determined that a prior 5th CirCUtl 
decision, in Uniud Sraus a rrL Foulds v. 
T~xas Tech Univu siry ( 1999). precluded 
dismissal on slanding. His analysis may 
explain why the Supreme Court ordered the 
supplemental briefing ill ~ms. 

In Foulds. the Sib Orcuit held thai a rela­
lor's suit was barred by !be 11th Amend­
ment, but also said ill a foomoce tbal the reJa. 
ra had standing 10 sue. In a bererofm large­
ly iJxxmeqtlCmiaJ. case. the Supeme Court 
bad determined in Ca/duon v. A.shmus 
(1998) IbaI a court must coosider wbetber it 
is faced wilb an AJticle m case or conII'OIIer­
sy prior to ruling on II th Amendment 
immunity. Thus, Judge Smith concluded 
tbal the standing foomoce was essential 10 
Foulds and binding on the court in Riley. 

In light of CAltkron and Sru/ Co. v. 
Ciriz~ns for a Berru EffVironm~nr 
(1998). where the justices beld Ibat a 
court must be sure of its jurisdiction 
befm proceeding 10 the merits. the 
Court may ~ ordered supp1emcn-
tal briefing ill S~ms because it has 
an obIigalioo to address standing before 
reaching the IIIb Amendment and statutory 
issues ill the case. 

1be rise of the standing issue in Srevrns 
may also rela te to anuther ,a,e on [he 
COUl1'S docket. In Fri~nds of th~ Earth v. 
widlaw Environmental &rvices (TOC) [fIC .• 

the Court heard aJYIlmenl~ Oct. 12 regardine 
whether pnvare cIUzens may ,ue a c~rnpan; 
that allegedly harmed the enVlIonmeDl in 
order to impose additional penalties beyond 
thO!'e alreadY assessed bv a 5= a~encv and 
",here ' uch ·auJition:ll ~n,tlDes JI-" pa~.ilik 
unly tu the fetlerdl government. Plaintifh in 
such "C llizen suits" co ulJ nut e;en claim 
they would eventuaUy recei~ a cut of the 
penalties Questions at the oral argument for 
widlaw regarding standing In qui ram 
actions make the briefing order in Srev~TIS 
less surprising. 1be Court may wish to bar· 
mooizc its dccisioos ill the two ca=. 

That brings us to Srev~lu itself. An 
employee of Vennoo!'s euviroomaItaI reg­
ulatory agency sued the agency alleging 
tbal it bad chemd the fcdl:ral ao-nmem 
by encouraging its employees to submit 
intlaIed work. reports tIw were then cited 
in requests for federal funding. Vermont 

defended. in pan. by pointing out that the 
II th Amendment prohibits private persons 
from 5uinz state s. The l nited St ate, 
JeelineJ to Join the suit ,'r di>close its · .. ie .. ' 
on the merit s . Ye, il interveneJ ae~inst 
Vermont (si nce the go vernment r;aps J 

windfaU even when , uch plaintiffs prevail 
on ur >ettlc:: m~ntle~;:, d~;) I . ..l.I"onJLn:; ~~..: t 
the relator was not prolubited by the II th 

Amendment from haul· 
ing VerD)OIIt illlO court. 

1be Nov. 29 <nl argument in 
Stevm.r largely focused on the I lib 

Ammdment issue. 1be briefs on sand­
ing 'Mn no( even due until the day after. 

BUI based on their questioning. a majori· 
ty of the justices seemed S}'IIIIlIItbeti 10 tk 
argumeuIlbal the relata' lacks stmding. 

Some dispute appeared to exist over 
wbetber !be Coon must decide the standinl! 
issue prior 10 reaching the other questioni 
Resolution of thai debate should be simple. 
1be Court has made clear that i[ cannot exer· 
cise "h ypo thetical j uri sdiction" simplv 
bec3U~ 11 want., 10 J'UIJ a tough slandlng 
issue . [t is time now to proVIde guidance to 
the lower courts on this question. and put an 
end to a system that has allowed the re Iators ' 
bar to go beyond co""pting the enforcement 
powers of the executive to exploiting ~rJc· 
!nents in the naITl<' of the "pubuc good." 

A strong standing doctrine has emerged 
from this Coon to rein in Congress' steady 
effort to expand the confines of Article III. 
1be couns exist neither 10 resolve gener.t..I­
ized grievances nor as a forum for mere 
profiteering. They do exist to redress 
wrongs suffered by the plaintiff, and Con­
gress has goae too far ill expanding that role 
under the R:A 

Standing requires tbal a plainIilf esIablisb 
an iIIjury in fact. causation or traceability. 
and ~ty. Re1aron hIM: simply suf­
fered 00 cogniz.abIe injury. Their only iDIa'-
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est" profi t and the ,'U,,, ur thelf ,pceul~u ,c 
>"\ : :-I.. :-"C' E\ C'11 \), 1lh ,il(" r k lhlf,1 uf ·· ... !L/ ~ Ii 

, UllS" JIXi ' pm~te Jnumc:), geller.,f' un lh< 
:'~ )l .... .;w . .:h (1 1..lili.liIT~ h..l'wC: been fuunJ ":110-

~urutional o~y where they e,wbhsh a ,'On­
crete. personal injury m fe, 

In 1986. the Supreme COWl resol~d an 
analogous issue . In Diamond \'. Charles. 
!be Court beld that the award of attorney 
fees alone cannot create standing because it 
is merely a "~uence" of and "unrelat· 
ed to" the litibation and. as a result. ··can· 
not be fai rlv traCed to" the law at issue. The 
COWl continued. '/be mere fact that con· 
ri nued adjudicauon would provide a reme· 
dy for .lIl inJUf) :.hat IS only a byproduct I)f 
the suit Itself does not mean that the injury 
i~ cognizable ." 

.\ relator' ; bounrv is no different. It is a 
mere unrelated ~onsequence or byproduct of 
J. L/LH Ulni actiun. 

ArgurnenlS that a relator stands in the 
:,h \.'e' ~) i the gO\ ~~rrlenr J.n: c'qu..I; :; unpcr · 
suasive. Congress cannot expand Article m 

and thus lacks authority 10 deputize plain· 
tiffs througb !be FCA. And even if !bey 
could. neither the executive nor Congress 
has assigned any contract rights by simply 
bestowing on relators the right 10 sue with 
!be prospect that !bey will receive pan of 
the award. Correcting a fraud on the gov· 
ernment does just tbaI--fedress a harm to 
the g0Vt!1'1II'fILII1. 

Despite the merits of Riky' s cbalJenge to 
qui ram litigation based on the "talee care" 
clause and separation·of·powers doctrine. 
there is little reason to suspect !be Supreme 
Court will consider those issues in Sr",·e,t.\' . 
Nor should it need to. Regardless of the age 
or -.= rfecu'wenc' ;:':' v i the t..!W "UI/ prv\ I"d ull.'. 

constirutionaili.rrutanons cannot be sacnficed 
to s~rve poli tical goals . Standing al o ne 
should dispose of tillS case and bring the 
Fe." in line "'L~ the Con,tinlnon. 

Murk Koehn IS o( COI/IISI' ( iJlld DnnalJ 
Ktx-han is an assoc~ al D.Cs Crrr..·ell & 
Moring. Crowell & Morillg "presents the 
rf!spollliel11 in Friends of the Earth v. Laidlaw 
Environmental Services (TOC) loc . The 
opinions ~xprrssed hut! are ~ntirely rhe 
authors ' own. 

Go to wwwJegaltimes.com to read the 
cimJit decisions in SIeYens;rod Riley. 

• Two cases this week give the justices a chance to 'clarify' recent misguided precedent by backing off the general presumption against pre-emption. Pege 50 
• Democrats' inflammatory appeals to black fears of white racism make the Republicans' Willie Horton rhetoric of 1988 look tame by comparison. ".".51 
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