Donald J. Kochan
Associate Professor of Law
Chapman University School of Law
One University Drive
Orange, California 92866
Phone: (714) 628-2618
Fax: (714) 628-2576
kochan@chapman.edu
www.chapman.edu/law
www.donaldjkochan.com
SSRN Author Page
Blogging Archives
(as of May 2009)
from guest blogging at:
http://hughhewitt.townhall.com/blog/
[image: image1.png]% HUGH HEWITT

A BLOG of [fTownhall...




Friday, June 13, 2008 

Introducing Donald Kochan
Posted by: Hugh Hewitt at 9:50 AM 

My friend and colleague at Chapman University Law School Donald Kochan will begin posting here soon. Donald is a right of center thinker with an excellent sense of humor who has focused his writing on a variety of issues in constitutional law, law and economics, administrative law, property, etc.  He plans to focus his entries on these subjects, especially as they relate to the election.  One of the things he told me is that he is confused about this: What has happened to the debate about the regulatory state?

To learn a little bit about Donald, visit www.donaldjkochan.com  His resume and articles from SSRN are available there.  Otherwise stay tuned. 

_________________________________________________________________________
Friday, June 13, 2008 

Hello -- An Introduction from Donald Kochan
Posted by: Donald Kochan at 10:02 AM 

Dear Readers,

I am pleased to be joining the blog.

I have long felt that blogs, at least the serious ones, have converted the tradition of pamphleteering to the modern age.  You can read my thoughts on this at the article below.

	
	The Blogosphere and the New Pamphleteers 

	
	
DONALD J. KOCHAN 
Chapman University - School of Law 




Nexus Law Journal, Vol. 11, 2006 
Chapman University Law Research Paper No. 08-02 

	
	 

	
	
Abstract:      
The future of the free dissemination of information lies in the blog, some may say. The internet has entirely transformed how we receive and consume information. It's the newest incarnation of information dissemination. From the insights of Alexis de Tocqueville, "Feelings and opinions are recruited, the heart is enlarged, and the human mind is developed only by the reciprocal influence of [individuals] upon one another." Bloggers are a powerful force in the distribution of information and ideas and the creation of communities of conversation. 

Throughout history, the dissemination of information, news, opinions, and ideas has continuously transformed. In the 18th Century, there was the town crier, the pamphleteer, hand-billing, leafleting and the emergence of the newspaper. Later, radio and then television emerged in the 20th Century. There has been a constant advancement in the dissemination of information, and the internet is the latest medium. 

The blog is essentially today's version of the pamphleteer. Spontaneous order is at play in this modern marketplace of ideas. The blogosphere is truly a transformation and a popular revolution in the provision of information. This Article presents an historical perspective on information flow and the marketplace for ideas, and argues that the blogosphere is merely a technological transformation and stimulus of traditional pamphleteering - an individual's opportunity to introduce his ideas to the community. 



You can download the full text at: 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=908631

With that said, I am very pleased to now use this new media to share some thoughts and help disseminate information that the readership may find of interest.  Be back soon.
_________________________________________________________________________________

Friday, June 13, 2008 

Ludwig von Mises v. Obama??
Posted by: Donald Kochan at 12:33 PM 

Some recent re-reading struck me regarding the impending election choice.  The following quotes come from Human Action: A Treatise on Economics (3d rev. ed. 1966), pages 267-68, one of the most respected tomes in economic analysis.  Mises is focused here on the distinctions between capitalism and socialism.  Here is a von Mises paragraph with a bit of my commentary in brackets.

 “The creative genius is at variance from his fellow citizens.” [elitism issue].  “As the pioneer of things new and unheard of he is in conflict with their uncritical acceptance of traditional standards and values.” [the politics of ‘change’ are not per se good]  “In his eyes the routine of the regular citizen, the average or common man, is simply stupidity.” [anyone remember the San Francisco speech where us regular people need to revert to guns and religion?]  “For him, ‘bourgeois' is a synonym for imbecility.  The frustrated artists who take delight in aping the genius’s mannerism in order to forget and conceal their own impotence adopt this terminology.  These Bohemians call everything they dislike ‘bourgeois’.  . . . In the vocabulary of all languages the words ‘capitalistic’ and ‘bourgeois’ signify all that is shameful, degrading and infamous.” [the liberal imposition of guilt]  “Contrariwise, people call all that they deem as good as ‘socialist’.  The regular scheme of arguing is this: A man arbitrarily calls anything he dislikes ‘capitalistic,’ and then deduces from this appellation that the thing is bad.”
This characterization of the socialistic mindset, and its contrast with the capitalistic one should help us to at least evaluate the need to distinguish political philosophies among the candidates as we move forward in this election year.

_________________________________________________________________________________
Saturday, June 14, 2008 
Happy Flag Day
Posted by: Donald Kochan at 10:05 AM 

Happy Flag Day!

Today's edition of the Philadelphia Inquirer has an interesting story on Flag Day and a brief history.  From the story: "Flag Day's modern fate - embraced by some, guiltily overlooked by others, in many places devolved into a neglected, orphan holiday."

In these times we should all embrace the symbolic importance of the flag with pride.  We all know that it and the Pledge of Allegiance, etc. have come under attack in recent years.

Every day should be Flag Day, but its designated distinction today deserves attention.

_________________________________________________________________________________
Saturday, June 14, 2008 

U.S. Army Happy Birthday
Posted by: Donald Kochan at 12:14 PM 

Today is not only Flag Day, but also the 233rd Birthday of the United States Army.  Another reason today to recognize our troops.

A brief history is available here at the U.S. Army website.

The necessity of a standing army was a major debate in the Founding era.  Consider the following from The Federalist No. 23, written by Alexander Hamilton on December 18, 1787:

"The authorities essential to the care of the common defense are these -- to raise armies -- to build and equip fleets -- to prescribe rules for the government of both -- to direct their operations -- to provide for their support.  . . . the persons, from whose agency the attainment of any end is expected, ought to possess the means by which it is to be attained." [The Federalist No. 23 at p. 147 (Jacob E. Cooke ed. 1961)] 

All is still true today -- a necessity that is uncomfortable at times but a necessity nonetheless.  Best to the Army soldiers (and all of the military) that now continue this 233 year tradition, and best to those that follow.  Your service in the common defense protects our liberties.
_________________________________________________________________________________

Sunday, June 15, 2008 
A Vigilant Defense of Liberty Involves the Resistance of Fear
Posted by: Donald Kochan at 1:31 AM 

My unsolicited advice to this year’s election candidates: Do not base your campaigns in the rhetoric of fear.  Both sides.  Use reason, not fear.  Avoid advocating absolute executive power based on the fear of terrorism and avoid advocating executive impotence on the basis of alleged civil rights.  Avoid using fear of gas prices to propose market interventions and statism.  Just provide sound, convincing substantive policies.

 
I disagree with the U.S. Supreme Court majority in Bouemediene v. Bush, which recently granted habeas corpus rights to detainees at Guantanamo.  But, I will save the specifics on that for later, and keep this theoretical for now.  

 Despite my disagreement, I am not completely unsympathetic to the majority in Boumediene.  I do believe that in drastic times, certain measures of executive action should be authorized.  Sometimes there are limited “necessities” of power.  Abraham Lincoln discussed these well during the Civil War.  See Abraham Lincoln, Letter to Orville H. Browning, Sept. 22, 1861, in LINCOLN: SPEECHES AND WRITINGS 1859-1865, at 268 (Fehrenbacher ed. 1989).

But, nothing arouses men’s passions more than fear does.  It is a powerful and sometimes necessary motivator for action, but should be cautiously employed.  Never should responsible governmental agents allow fear or crisis mentality (regarding war or crime or environmental harms or otherwise) to guide decision-making, especially when we recognize that actions set precedents.  As noted political scientist, Clinton Rossiter, described:

“[C]hanges less than revolutionary, but nonetheless changes, will be worked in the permanent structure of government and society. . . . Alterations in the structure of a constitutional government may be wrought and made permanent that do not represent the mature and collected judgment of the representatives of the people, alterations that in their nature are far more difficult to disestablish than they were to institute. Federalism and free enterprise will serve as examples of institutions easy to break down in crisis and infinitely more difficult to restore thereafter.” Clinton Rossiter, Constitutional dictatorship 5 (1948).

Much of the modern regulatory state has resulted from the perception of crises and the rise of passions – from pharmaceutical regulations to environmental regulations to securities regulations to the housing market and to others. In each “crisis,” overheated rhetoric creates the fear and support necessary for the public to believe that extreme governmental action is necessary. 

“[W]hen the [government] pursues a favorite object with passionate enthusiasm; men are too apt, in their eager embrace of it, to overlook the means by which it is attained. These are the melancholy occasions when the barriers of the government are broken down and the boundaries of the Constitution defaced.  [Junius Americanus [pseud.], letter, N.Y. DAILY ADVERTISER, July 23, 1790 (quoted in CHARLES WARREN, CONGRESS, THE CONSTITUTION, AND THE SUPREME COURT 105 (1930))].

The point is that we should keep these cautions in mind as we analyze the policy choices made or proposed by all sides, and on all issues -- the war on terror and regulatory decisions alike.  Nothing good comes out of reactionary decisions related to fear for ANY exercise of governmental power.  But if the substance is there to justify a policy choice and it is within legitimate authority, go forth and defend us against any real threats, domestic or foreign.  But, defending it with the rhetoric of fear is precedentially dangerous and has limited utility.

_________________________________________________________________________________

Sunday, June 15, 2008 

36 USC Section 109
Posted by: Donald Kochan at 10:22 AM 

Happy Father's Day!  For the legal geeks out there, it has the imprimatur of the federal government as codified in 36 U.S.C. sec. 109.  But it should hardly take a law to make us recognize the fathers in our lives.  I highly recommend readers listen in on Hugh Hewitt's radio coverage of Tim Russert's comments on fatherhood.
_________________________________________________________________________________

Monday, June 16, 2008 
The Anniversary of President Roosevelt’s First 100 Days Traveling the Road to Serfdom
Posted by: Donald Kochan at 12:51 PM 

Politicos everywhere focus on the performance of a President in his first 100 days in office.   No doubt it will be the subject of commentary next year as well.

As the Library of Congress reports, today is the 75th anniversary of President Franklin Delano Roosevelt's completion of his first 100 days in office.  After FDR’s election (first inaugural address available here), the New Deal emerged, and fundamentally changed the nature of government.  

Much like a crisis mentality can take hold in subtle and perhaps unanticipated ways (as described in a previous post), changes in the execution and acceptance of coercive control and expanded governmental power tend to fester and then rise to a level of constitutional legitimacy.  A gradual increase in power becomes much more natural when initiated while the country is in crisis; and the precedents of increased control become embedded.  FDR’s first 100 days, as well as his continued policies, live with us today as a foundation for the alleged legitimacy of an almost unlimited role of government in both social and economic control.

Consider a critique of this expansionism of governmental power that I recently watched from a PBS interview with Milton Friedman.  Good intentions do not always lead to good results.

What is the agenda for the first 100 days of our candidate choices in the upcoming election?  Hopefully it is NOT to use them to advance the welfare state as FDR did, but instead to recognize the errors of the past when individualism was discarded and collectivism embraced.  FDR’s first 100 days paved a path that we live with today.  And, it was not a good one.  The New Deal repaved our road to serfdom, and, although it is a challenge, our new choices should re-pave that road with a road to freedom.

_________________________________________________________________________________

Tuesday, June 17, 2008 

"A Time for Choosing"
Posted by: Donald Kochan at 11:06 AM 

With the election less than 5 months away, we truly are at a time for choosing.

From social security to eminent domain to social planning to the other debates on the governmental role, Ronald Reagan's October 27, 1964 "A Time for Choosing" speech should still speak to us today -- one that is a historic moment in political history.  It is part of Reagan's legacy, and for that it has independent worth.  But it is as insightful to this election as it was then.  I re-listened last night to this wisdom at these sites:  Part I, then Part II, and Part III.  To read it, click here for a version of the text of this historic speech.

Among his statements, Reagan explains that "No government ever voluntarily reduces itself in size."  Very true and in line with the scholarship in law and economics on bureaucracy theory that bureaucracies tend to perpetuate themselves.  A cautionary tale.  Reagan continued that "government programs once launched never disappear." (this is consistent with my previous post on the New Deal, crises, and fear).

As the election emerges, the following paragraph from Reagan's 1964 speech is particularly poignant for all those that wish to choose:

"Are you willing to spend time studying the issues, making yourself aware, and then conveying that information to family and friends? Will you resist the temptation to get a government handout for your community? Realize that the doctor's fight against socialized medicine is your fight. We can't socialize the doctors without socializing the patients. Recognize that government invasion of public power is eventually an assault upon your own business. If some among you fear taking a stand because you are afraid of reprisals from customers, clients, or even government, recognize that you are just feeding the crocodile hoping he'll eat you last."

Ideological differences do, in fact, matter.  Choices matter.  I want to suggest that everyone listen to or read (via the links above) this speech before making that choice this election year.

_________________________________________________________________________________

Wednesday, June 18, 2008 

The Obama Fist Bump
Posted by: Donald Kochan at 3:08 AM 

A little over a week ago, the fists of Barack Obama and his wife collided in a celebratory gesture and received much media coverage.  View the Obama fist bump here.

The "fist-to-fist" gesture can have, on some occasions such as that, a celebratory or self-congratulatory meaning -- an expression of solidarity.  

For some reason, unknown to me, the media ate it up as the NBC News clip linked above demonstrates.  It was a very camera-friendly moment I suppose.  Orchestrated or spontaneous?  I leave that to your speculation.

So I will shamelessly use it to prompt your attention to an article I wrote that discusses the "fist bump" regarding its symbolism for "respect" in international and interpersonal relations.

Interested readers can download here my article on the subject of the "fist bump" and "respect", as published in the George Washington International Law Review.  The abstract of that article is reprinted below.

Abstract:      
From Grotius to Hobbes to Locke to an unconventional modern pop-culture manifestation in Ali G, the concept of respect has always been understood as important in human interaction and human agreements. The concept of mutual understanding and obligation pervades human interaction, and, for purposes of this Article, international relations. Almost all basic principles in English, United States, and other country's laws that value human and individual rights have based, over time, the development of their laws on the philosophical principle of respect. So much of common and statutory law is designed to enforce respect for others. The principle question in this Article involves the idea of respect between nations in international reciprocity. Most importantly, it examines who should have the opportunity to enforce potential disrespectful actions in issues of international law and human rights. Due to a trend within the United States where litigation opportunities have allowed private individuals to attempt to enforce within the judiciary the obligations of international law for allegedly disrespectful actions, the question becomes whether it is wise to allow nations due respect to allow their citizens to enforce actions contrary to those international obligations. If, indeed, international agreements are between nation-states - reciprocity requires that the decisions to respect them should be made by the contracting parties and not third parties. Thus, third party civil litigation based on international agreements (or a nation's allowance of them) is itself disrespectful. 

Donald J. Kochan, Boyakasha, Fist to Fist: Respect and the Philosophical Link with Reciprocity in International Law and Human Rights, 38 G.W. Int'l. Rev. 349 (2006).

_________________________________________________________________________________

Thursday, June 19, 2008 

Kelo's Anniversary on Monday
Posted by: Donald Kochan at 4:30 PM 

This coming Monday, June 23, is the third anniversary of the infamous Kelo decision.  While I think in terms of precedent it is an unremarkable decision, it is remarkable that there is such a disregard for constitutionally protected property rights in our jurisprudence.

Although eminent domain has been considered an inherent power of sovereignty, the Framers recognized a need to limit its exercise in order to protect individual liberty.  The Fifth Amendment states that “[Nor] shall private property be taken for public use without just compensation.”  Rather than a GRANT of power, this is a limitation on power – that it why it is in the Bill of Rights.  It sets forth a fundamental limitation on power.  The property rule is that no property can be taken UNLESS for a public use – your dominion over your property means you should have a right to exclude even the government from interfering with it.  The liability rule is that if the government can prove necessity to invade your dominion, they must pay when they dispossess you from your property.  Kelo and other decisions have made these limitations operationally meaningless – because the right to exclude is extinguished when the courts have decided that a “public use” is whatever the legislature says it is even when it means the ultimate transfer from one private entity to another.

For a debate on the issue from the Hugh Hewitt radio program, on October 13, 2006, listen here for Kochan v. Parlow on Eminent Domain..

Kelo, as an example of the diminution of property rights, has raised the ire of many – inciting "Stop Eminent Domain Abuse" campaigns and actions across the country.  Some progress has been made by these efforts, some may still come, but most progressive efforts are probably futile.  The reasoning in the Kelo decision has become so engrained in an acceptance of “social planning” that it will be difficult to ever overcome.

A weak “public use” clause, as reinforced by Kelo, simply re-enforces opportunities for interest-groups to latch on to the idea of economic planning for their own self interest.  I address that issue in greater detail in a past article and you can download that article here.  The abstract of that article is below.

Abstract:      
This Article reexamines the doctrine of public use under the Takings Clause and its ability to impede takings for private use. It argues that the judicial validation of interest-group capture of the condemnation power through a relaxed public use standard in Takings Clause review can be explained by institutional tendencies inherent in the independent judiciary. 

Legislators can sell the eminent domain power to special interests for almost any use, promising durability in the deal given the low probability that the judiciary will invalidate it on the grounds that the condemnation is private in nature. Interest groups will invest in obtaining condemnation actions for their own private purposes -- in pursuit of an ultimate title transfer, an increase in the value of adjacent property owned by that special interest, or harm to a competitor. While institutional structure might make it impossible to increase the costs of successfully defending a condemnation in the courts, structural change can be implemented. 

Applying the seminal work of Landes and Posner on the independent judiciary, this Article proceeds to illustrate that the toothless public use doctrine provides proof for their hypothesis that the judiciary exhibits a tendency to enforce interest-group bargains according to their original terms. The best means for preventing interest-group capture of the condemnation power is to increase the costs of obtaining condemnations. 

Proposals which increase the costs of obtaining condemnations are the best hope for impeding rent-seeking through eminent domain. Methods should be established to force more interest groups to bargain in the competitive marketplace for the property they wish to either acquire or transform. This forced bargaining may even inspire the creation of innovative solutions to the holdout problems that sometimes are claimed to justify the use of condemnation. 

Donald J. Kochan, "Public Use" and the Independent Judiciary: Condemnation in an Interest-Group Perspective, 3 Texas Rev. L. & Pol. 49 (1998)..

_________________________________________________________________________________

Friday, June 20, 2008 

On Once Being a Democrat
Posted by: Donald Kochan at 2:55 PM 

Wisdom through wit -- Just a light link for a Friday afternoon as party politics push forward in this election cycle:

Reagan's Lament with Sam Donaldson
_________________________________________________________________________________
Saturday, June 21, 2008 

Obama on Voting Against U.S. Supreme Court Chief Justice John Roberts
Posted by: Donald Kochan at 11:59 AM 

As Chief Justice John Roberts presides over the completion of this year’s Supreme Court Term this week, I thought it would be interesting to revisit Obama’s decision to vote NO, NOT QUALIFIED ENOUGH FOR ME statement when he voted against Roberts’ appointment.  Seems to send a pretty strong signal how a President Obama would pick judges.

In the following statement from September 22, 2005, Senator Obama uses a lot of flowery deferential language, but somehow nonetheless decides to vote against John Roberts as Chief Justice: 

“I am sorely tempted to vote for Judge Roberts based on my study of his resume, his conduct during the hearings, and a conversation I had with him yesterday afternoon. . . .There is absolutely no doubt in my mind Judge Roberts is qualified to sit on the highest court in the land. Moreover, he seems to have the comportment and the temperament that makes for a good judge. He is humble, he is personally decent, and he appears to be respectful of different points of view.”
Okay, then Obama voted for him, right?  No.  Invoking his own legal pedigree, Obama stood in negative judgment and concluded:

“[In 5 percent of cases] Legal process alone will not lead you to a rule of decision. In those . . . difficult cases, the critical ingredient is supplied by what is in the judge's heart.  . . .  The bottom line is this: I will be voting against John Roberts' nomination. . . .”
Heart, and emotion and activism --  not law -- mean more as a litmus test than a decidedly qualified individual (remember look above and see Obama admitted that Roberts was so qualified).  This was not a persuasive defense of Obama’s “no” vote, but indicative of his potential nominations should he be elected.

And, for Obama's statements on his "no" vote on the confirmation of Associate Justice Samuel Alito click here and here.

With a very divided court, the decision could make a substantial difference.  Every judge has the power to make a difference in the progress of legal precedents.  For additional views on that, click here for my article on  Much Ado About Pluralities: Pride and Precedent Amidst the Cacophony of Concurrences – and Re-Percolation After Rapanos, 15 Va. J. Soc. Pol’y & L. 299 (2008) (with Professors Mathew Parlow and Melissa Berry).

 

	
	Much Ado about Pluralities: Pride and Precedent Amidst the Cacophony of Concurrences, and Re-Percolation after Rapanos 

	
	
MELISSA M. BERRY 
Chapman University - School of Law
DONALD J. KOCHAN 
Chapman University - School of Law
MATTHEW J. PARLOW 
Chapman University - School of Law 




Chapman University Law Research Paper No. 08-06 
Virginia Journal of Social Policy and the Law, Forthcoming 

	
	 

	
	
Abstract:      
Conflicts created by concurrences and pluralities in court decisions create confusion in law and lower court interpretation. Rule of law values require that individuals be able to identify controlling legal principles. That task is complicated when pluralities and concurrences contribute to the vagueness or uncertainty that leaves us wondering what the controlling rule is or attempting to predict what it will evolve to become. The rule of law is at least handicapped when continuity or confidence or confusion infuses our understanding of the applicable rules. This Article uses the recent U.S. Supreme Court decision in Rapanos v. United States to explore this topic of concurrences, precedential complexities, and confusion. It addresses these issues by introducing the Marks doctrine's ability to assist jurists and others who are wrangling with precedents latten by pluralities. Part of the precedential system is the signaling function to lower courts, and that signal can be disrupted by plurality opinions, and it analyzes lower courts' reaction to the fractured nature of Rapanos. But plurality decisions may open the door to re-percolation in interpretations. Finally, this Article examines Marks and this situation in relation to judicial motives. The legal treatment of separate opinions may alter incentives to concur rather than join, thus creating the possibility that their nuance on the holding will have greater influence once a case must be applied in the lower courts. Rapanos provides an excellent case study of a fragmented decision in the era of many such decisions. The confusion that it has caused is serious and reflects the limitations of lower courts' ability to apply the Marks doctrine as well as the limitations of the doctrine itself. Thus, while the Marks doctrine creates self-interested incentives to write separately, its limitations act as a check on these incentives. Whether that check is enough to control the pride, prejudice or prudence that causes the Court to issue a fractured decision is questionable. As a result, some plurality decisions are much ado about nothing, but others are a source of ongoing confusion and uncertainty that seriously undermines our system of precedent. 


_________________________________________________________________________
Sunday, June 22, 2008 
The Greening of Academia
Posted by: Donald Kochan at 8:00 AM 

The Washington Post reports today some recent developments in college courses finding ways to infuse "green" aspects into the curriculum.

Important skepticism from the article:

"'I think it's getting a little out of proportion, the emphasis on the environment,' said Donald J. Boudreaux, chairman of the economics department at George Mason University. He said people increasingly look at environmental issues almost as a religion, with unquestioning belief, rather than thinking critically about scientific evidence or economic issues." 
_________________________________________________________________________________

Sunday, June 22, 2008 
The Obama "Seal" Controversy
Posted by: Donald Kochan at 11:52 AM 

Does this or should this matter?  Sure, somewhat over the top, but campaigns have symbols even if presumptuous. 

For CNN's story, click here.

_________________________________________________________________________

Sunday, June 22, 2008 
McCain v. Obama on Judicial Appointments

Posted by: Donald Kochan at 8:01 PM 

Because I posted on Obama's rejection of Roberts and Alito, I decided to provide a contrast from McCain, available in full at the transcript here.  From that document, here's an excerpt of McCain's statement last month:

"[T]he proper role of the judiciary has become one of the defining issues of this presidential election. It will fall to the next president to nominate hundreds of qualified men and women to the federal courts, and the choices we make will reach far into the future.  . . . The moral authority of our judiciary depends on judicial self-restraint, but this authority quickly vanishes when a court presumes to make law instead of apply it. . . . " 

"Sometimes the expressed will of the voters is disregarded by federal judges, as in a 2005 case concerning an aggravated murder in the State of Missouri. As you might recall, the case inspired a Supreme Court opinion that left posterity with a lengthy discourse on international law, the constitutions of other nations, the meaning of life, and 'evolving standards of decency.' These meditations were in the tradition of 'penumbras,' 'emanations,' and other airy constructs the Court has employed over the years as poor substitutes for clear and rigorous constitutional reasoning. . . . "

As my previous post indicated, Obama chooses his judgment of a judge's heart over that judge's legal reasoning and objective qualifications.

I think generally that the sharp distinctions in philosophy of judicial appointments between the candidates are extremely important.  

I want to draw particular attention to this issue raised by McCain of judicial invocations of international law -- a major area of my scholarship.  For those interested to read more, download here.

Donald J. Kochan, Sovereignty and the American Courts at the Cocktail Party of International Law: The Dangers of Domestic Judicial Invocations of Foreign and International Law, 29 Fordham Int'l L.J. 507 (2006).

See also:

Donald J. Kochan, No Longer Little Known But Now a Door Ajar: An Overview of the Evolving and Dangerous Role of the Alien Tort Statute in Human Rights and International Law Jurisprudence, 8 Chapman L. Rev. 103 (2005) (symposium).

Donald J. Kochan, The Political Economy of the Production of Customary International Law: The Role of NGOs and United States Courts, 21 Berkeley J. Int'l L. 240 (2004).

Donald J. Kochan, Constitutional Structure as a Limitation on the Scope of the "Law of Nations" in the Alien Tort Claims Act, 31 Cornell Int’l L.J. 153 (1998).

_________________________________________________________________________

Monday, June 23, 2008 

Translations During the War on Terror

Posted by: Donald Kochan at 8:55 PM 

FYI -- As signed into law a week ago last year on June 15, Public Law 110-36 expanded immigrant access to the United States for Iraqi and Afghan translators.  For the House Report supporting the legislation, click here.

I believe this was an important step in our international, foreign policy, diplomatic, and cultural dialogue -- and when necessary should be renewed.

For more on my thoughts about the bilateral importance of translators and translations, download my article here.

Donald J. Kochan, The Soft Power and Persuasion of Translations in the War on Terror: Words and Wisdom in the Transformation of Legal Systems, 110 W. Va. L. Rev. 545 (2008).  

	Abstract:      
The power of words is the power of persuasion. The exportation of the foundational legal principles that helped form the American republic can serve as instrumental "soft power" tools in the war on terror. Efforts promoting projects like the Arabic Book Program are important vehicles to cross-cultural and cross-lingual international relations. This Article argues that an arsenal of words can be as, or more, powerful than an arsenal of artillery. The West has much to offer, but the rest of the world needs to be able to read it without getting lost in translation. Providing linguistic access to the documents that have spurred American progress economically and in governance can be a valuable tool for international peace and progress. For that effort, translations are key.



_________________________________________________________________________

Wednesday, June 25, 2008 

James Madison's "On Property"
Posted by: Donald Kochan at 9:11 AM 

As this week marks the third anniversary of the Kelo decision, I wanted to point readers to a very important essay, one that I use each year as a launching point for discussion in my class on Property.  To read this essay, which is short but powerful, click Madison's "On Property" here.

The Madison National Gazette essay focuses on the conception of property broadly -- from our persons, to our land, and to our things.

From the essay:

"In a word, as a man is said to have a right to his property, he may be equally said to have a property in his rights.  Where an excess of power prevails, property of no sort is duly respected. No man is safe in his opinions, his person, his faculties, or his possessions. . . . Government is instituted to protect property of every sort; as well that which lies in the various rights of individuals, as that which the term particularly expresses. This being the end of government, that alone is a just government, which impartially secures to every man, whatever is his own."
And a favorite quote from Blackstone:

"There is nothing which so generally strikes the imagination, and engages the affections of mankind as the right of property; or that sole and despotic dominion which one man claims and exercises to the external things of the world, in the total exclusion of the right of any other individual in the universe. And yet there are very few, that will give themselves the trouble to consider the origin and foundation of this right. Pleased as we may be with the possession, we seem to be afraid to look back to the means by which it was acquired, as if fearful of some defects in our title; or at best we rest satisfied with the decision of the laws in our favor, without examining the reason or authority upon which those laws have been built." 
William Blackstone, 2 Commentaries on the Law of England 2 (1766).
_________________________________________________________________________

	Wednesday, June 25, 2008

Child Rapists Deserve Dignity? What!?! 

	Posted by: Donald Kochan at 1:47 PM 

	Sorry Justice Kennedy, but rape, especially the rape of a child, IS comparable to murder.  

Today's Supreme Court opinion, in another 5-4 decision, in Kennedy v. Louisiana demonstrates the fragility of the balance on the Court as we approach this year's election, meaning our choice matters.  The five justice majority ruled it was unconstitutional to apply the death penalty to a child rapist.  

From the dissent authored by Justice Alito:

"The Court today holds that the Eighth Amendment categorically prohibits the imposition of the death penalty for the crime of raping a child. This is so, according to the Court, no matter how young the child, no matter how many times the child is raped, no matter how many children the perpetrator rapes, no matter how sadistic the crime, no matter how much physical or psychological trauma is inflicted, and no matter how heinous the perpetrator’s prior criminal record may be. The Court provides two reasons for this sweeping conclusion: First, the Court claims to have identified "a national consensus" that the death penalty is never acceptable for the rape of a child; second, the Court concludes, based on its "independent judgment," that imposing the death penalty for child rape is inconsistent with "‘the evolving standards of decency that mark the progress of a maturing society.’" Ante, at 8, 15, 16 (citation omitted). Because neither of these justifications is sound, I respectfully dissent."

And, the dissent concludes:

"In summary, the Court holds that the Eighth Amendment categorically rules out the death penalty in even the most extreme cases of child rape even though: (1) This holding is not supported by the original meaning of the Eighth Amendment; (2) neither Coker nor any other prior precedent commands this result; (3) there are no reliable"objective indicia" of a "national consensus" in support of the Court’s position; (4) sustaining the constitutionality of the state law before us would not "extend" or "expand" the death penalty; (5) this Court has previously rejected the proposition that the Eighth Amendment is a one-way ratchet that prohibits legislatures from adopting new capital punishment statutes to meet new problems; (6) the worst child rapists exhibit the epitome of moral depravity; and (7) child rape inflicts grievous injury on victims anon society in general." 

The dissent accurately portrays the activism of the majority and the imposition of those justices' policy positions over the reasoned choices of the other branches in the state and federal governments.



Not specific on this topic, but generally on the Supreme Court ruling state laws unconstitutional, see:

Donald J. Kochan, State Laws and the Independent Judiciary: An Analysis of the Effects of the Seventeenth Amendment on the Number of Supreme Court Cases Holding State Laws Unconstitutional, 66 Albany L. Rev. 1023 (2003).

_________________________________________________________________________________
Thursday, June 26, 2008 

More on SCOTUS on Guns: Slip Opinion in DC v. Heller
Posted by: Donald Kochan at 11:26 AM 

Here is the Supreme Court Slip Opinion

Another 5-4 decision.
_________________________________________________________________________________
Thursday, June 26, 2008 

Obama's Academic Credentials
Posted by: Donald Kochan at 6:16 PM 

Obama has often invoked his academic credentials as a proxy for quality in his opinions, including why he is qualified to find certain judicial nominees unqualified or to criticize some judicial opinions.

I do not dispute that he had a significant distinction teaching, as the University of Chicago recognizes.

But I think most academics expect people claiming to be academics (or former ones) to have some record of scholarship.

If you enter "au(obama)" in the Westlaw "Journals and Law Reviews" database, which is the means to find articles authored by the name in parentheses, you get nothing.  Zero results; no articles.

Entering "Obama" in a search of the Social Science Research Network ("SSRN"), a place where most academics place their published scholarly works, retrieves zero results.  Again, no articles/no scholarship.

I really don't care much if our politicians are academics or not.  But, if they do claim to be so and lack the traditional elements of serious scholarship, that is a problem.

I hope I am wrong.  Obama is throwing around a credential as an academic quite often.  If any reader can send me an academic article, a serious piece of legal scholarship, he has written, please do and I will retract this post.

_________________________________________________________________________________
Friday, June 27, 2008 

Krauthammer on Obama
Posted by: Donald Kochan at 8:31 PM 

Charles Krauthammer takes on Obama today in his Washington Post Op-Ed column, "The Ever Malleable Mr. Obama".

From the op-ed:

"The truth about Obama is uncomplicated. He is just a politician (though of unusual skill and ambition). The man who dared say it plainly is the man who knows Obama all too well. 'He does what politicians do,' explained Jeremiah Wright.. . .  By the time he's finished, Obama will have made the Clintons look scrupulous." 


_________________________________________________________________________
Saturday, June 28, 2008 

Pamphleteering
Posted by: Donald Kochan at 5:00 PM 

Kudos to the folks at The New Pamphleteer for their entrepreneurial enterprise and to Hugh for continuing this traditional form of disseminating ideas in his recent pamphlet mentioned in the post below.

In addition to traditional print pamphlets, I have compared modern blogging to the same.  To download that article, click here:  Donald J. Kochan, The Blogosphere and the New Pamphleteers, 11 NEXUS L.J. 99 (2006) (symposium). 

Pamphleteering – the distribution of ideas on law, social policy, politics, revolution, social change, and other subjects – has a long history.  For example, as Berring stated:

“Thomas Paine’s Common Sense [was] a pamphlet that changed the course of the history of the United States . . .” [Robert C. Berring, Deconstructing the Law Library: The Wisdom of Meredith Willson, 89 Minn. L. Rev. 1381, 1405 (2005)].

And as the Supreme Court stated in Citizens Against Rent Control/Coalition for Fair Housing v. City of Berkeley, 454 U.S. 290, 294 (1981):

“[T]he practice of persons sharing common views banding together to achieve a common end is deeply embedded in the American political process.  The 18th-century Committees of Correspondence and the pamphleteers were early examples of this phenomena and the Federalist Papers were perhaps the most significant and lasting example.”
Pamphlets can be a highly influential mechanism of expression, as one author has stated:

“From pamphlets may be learned the genius of the age, the debates of the learned, the bevues of government, and mistakes of the courtiers. . . . they carry a reputation of wit and learning to all that make them their companions.” [Myles Davis, Icon Libellorum (1715), as quoted in H.L. Mencken, A New Dictionary of Quotations on historical principles from Ancient and Modern Sources 883 (Knopf ed. 1991) (1942).]

And as the Supreme Court stated in Talley v. California, 362 U.S. 60, 64 (1960): “Anonymous pamphlets, leaflets, brochures and even books have played an important role in the progress of mankind.”

So, I encourage all to get Hugh’s recent pamphlet and embrace this tradition.
_________________________________________________________________________

Sunday, June 29, 2008 

Don't Forget the Global Governance Movement
Posted by: Donald Kochan at 9:21 PM 

It is easy for the war on terror and the domestic economy to deflect our attention from the ongoing efforts toward "global governance" and regulatory control from "global" entities.  I just came across an important essay published earlier this month where John Fonte, senior fellow and director of the Center for American Cultural Studies at the Hudson Institute explains these issues.

The essay:
“Global Governance vs. the Liberal Democratic Nation-State: What Is the Best Regime?.”
 
And here is a publisher's summary:

"The essay explores the growing push to move from an 'international system of sovereign nation states' to a 'transnational system of global governance.' According to Fonte, 'for many of the world’s elites the big project of the twenty-first century is how to achieve global governance.'
 . . .
This threat needs to be confronted, as 'the governing center-left has internalized global governance and is prepared to promote it' and 'the governing center-right has for the most part failed to engage on the issue' due to an 'underdeveloped conceptualization.' Rather than ignoring the seriousness of the global governance movement, Fonte says that it is important that the center-right recognize that 'global governance is a regime challenge.”" (emphasis added)

For my perspective that NGOs are just another player in interest group politics in the greater global governance movement, download:

Donald J. Kochan, The Political Economy of the Production of Customary International Law: The Role of NGOs and United States Courts, 21 Berkeley J. Int'l L. 240 (2004).

_________________________________________________________________________________
Monday, June 30, 2008 

Pay Differentials in the Obama Office
Posted by: Donald Kochan at 6:38 PM 

Don't get me wrong, I am completely for salaries based on merit alone and think sex differentials should have zero, no difference.  But these reports about the pay in Mr. "Equal Pay" Obama's offices seem interesting, especially as compared to McCain -- although as with most such studies I do not presume a causal relationship to evidence of discrimination.  But since Obama, see here for example, does make such presumptions when there is a disparity in pay  . . . . 

Click here and here for the reports.

I think these reports provide a ridiculous critique, but equally ridiculous are most of the claims, like Obama's, for coercive equal pay requirements rather than allowing the market to set salaries based on merit.
_________________________________________________________________________________

Tuesday, July 01, 2008 

Real American Stories About Freedom
Posted by: Donald Kochan at 2:21 PM 

The recently-launched website Real American Stories has a motto of "Be Inspired."  I visited it, and I was inspired and I think you will be too, especially this Independence Day week.
_________________________________________________________________________________

Friday, July 04, 2008 

Importance of Sovereignty to Independence
Posted by: Donald Kochan at 8:25 PM 

On this Independence Day, persons should embrace our independence and our separation from global governance or so called “international law.”  The infiltration of "international law" into our court system is a threat.  Today we celebrate our independence, and we concurrently celebrate our sovereignty, and it should remind us of the dangers of foreign controls and foreign influences.

From the article below: “Sovereignty dictates that a Nation governs itself and creates its own laws, not outsiders.”

For some further thoughts, download Donald J. Kochan, Sovereignty and the American Courts at the Cocktail Party of International Law: The Dangers of Domestic Judicial Invocations of Foreign and International Law, 29 Fordham Int'l L.J. 507 (2006).

_________________________________________________________________________________

Saturday, July 05, 2008 

On the Future of the Supreme Court
Posted by: Donald Kochan at 2:00 PM 

This week's edition of The Weekly Standard has an article criticizing Justice Anthony Kennedy and warning about the impact of our presidential choice on the future of the Supreme Court.

From the July 7 article:

"[T]he fight to turn the Court from a capricious and imperious vanguard of liberalism into an impassive umpire is far from over. Indeed, the next president will have the opportunity to shape the Court for the next generation. . . . McCain says he'll appoint more justices like Roberts and Alito. He could take this opportunity to explain how his judicial philosophy differs from Obama's, and why it matters. It's simple. No more Justice Kennedys." 
For a discussion of the political economy of pluralities, concurrences, and swing-voting on the Court -- Justice Kennedy's specialty, download:

Berkolow, Much Ado About Pluralities: Pride and Precedent Amidst the Cacophony of Concurrences – and Re-Percolation After Rapanos, 15 Va. J. Soc. Pol’y & L. (2008).

_________________________________________________________________________________

Monday, July 07, 2008 

Heller, the D.C. Gun Ban and Originalism
Posted by: Donald Kochan at 1:37 AM 

Judicial philosophy matters . . .

At the Legal Theory Blog, there is a very interesting discussion of the Heller decision regarding the DC gun ban as a case study on the originalist philosophy of judicial interpretation   To read it, click here for the three part series.

For my further thoughts (older but still true) on this judicial interpretation struggle that is critical in this election, download Donald J. Kochan, The Other Side of the Coin: Implications for Policy Formation in the Law of Judicial Interpretation: A Review of A Matter of Interpretation by Antonin Scalia, 6 Cornell J.L. & Pub. Pol’y 463 (1997).
_________________________________________________________________________________

Wednesday, July 09, 2008 

Vermont, What Happened to You?
Posted by: Donald Kochan at 12:32 AM 

Today is the 215th Anniversary of the finalization of the original Vermont Constitution.  Although its politics today make it arguably the most notable state where modern-day liberalism thrives, classical liberalism dominated its founding.  For the Library of Congress report on Vermont's constitutional history, click here.
_________________________________________________________________________________

Wednesday, July 09, 2008 

The Obamas' Critique of You, Americans
Posted by: Donald Kochan at 8:21 AM 

So Michelle Obama has never been proud to be American before now, and Barack Obama just said yesterday, in his typical smug style, that he thinks Americans should be embarrassed if they only speak English.  This is our next First Couple?  Aren't they campaigning for the White House of the United States of America?
_________________________________________________________________________________

Thursday, July 10, 2008 

"Individual Liberty & the Constitution"
Posted by: Donald Kochan at 8:00 AM 

There is an interesting forum on "Individual Liberty and the Constitution" posted yesterday between:  -- Judge Robert Bork, -- Roger Pilon, Cato's Vice President of Legal Affairs and Director, Constitutional Studies, -- Professor Steve Calabresi, Northwestern University School of Law, and -- Professor Barry Friedman, New York University School of Law

For a copy of Judge Bork's June article from The American Spectator that motivated this debate, click here.
_________________________________________________________________________________

Thursday, July 10, 2008 

A Challenge to 3 Journalists in the Press Corps on Obama and Language
Posted by: Donald Kochan at 1:04 PM 

At Obama's next press conference, spontaneously:

Journalist 1: Ask a tough question using only Spanish; do not translate and in the delivery of the question, request that he respond in Spanish
Journalist 2: Ask a tough question using only French; do not translate and in the delivery of the question request that he respond in French
Journalist 3: Ask a tough question using only German; do not translate and in the delivery request that he respond in German

Will he consider himself to be an embarrassment?  If he is able to respond (and without the assistance of advisors), I will retract some of my criticism in previous posts.

Don't get me wrong, I freely admit that I would fail that test but I also would never condemn my fellow flunkers as embarrassing.

The general idea that Americans should be more culturally and linguistically connected with the world is not lost on me.  I have even written on the importance of translations as a way to connect the world.  There is undoubtedly a large room for improvement in that regard, but to act like nothing good has come from our 232 years of improvement to create the nation most protective of individual liberty in human history and should not be respected throughout the world for those accomplishments is just wrong
_________________________________________________________________________________
Friday, July 18, 2008 

The Rookie and the "Audacity of Vanity"
Posted by: Donald Kochan at 12:36 PM 

Obama wants the Brandenburg Gate as a backdrop and political prop.  See Charles Krauthammer's column in the Washington Post today.

When will Obama just acknowledge, "I know people who know people who knew John F. Kennedy, and I am no John F. Kennedy"?  Audacity dominates his every step.

_________________________________________________________________________________
Tuesday, July 22, 2008 

Eminent Domain, Regulatory Takings, and "Government Pirates"
Posted by: Donald Kochan at 12:58 AM 

A very interesting and enlightening book by Don Corace, "Government Pirates," exposes the methods and means by which the government can use its eminent domain or regulatory powers to diminish or take our private property rights, and the impact on property owners -- especially post-Kelo.  His perspective and stories come as a developer "In the trenches" not just one of us eggheads in the ivory tower.





There is little chance for serious takings reform, but if there is any hope it will come from books like this one.  The pirates are coming and we need to figure out if there is any way to save the ship.

I've had a few thoughts on the subject of eminent domain and regulatory takings abuse and some of them can be downloaded at the cites below:

Donald J. Kochan, "Public Use" and the Independent Judiciary: Condemnation in an Interest-Group Perspective, 3 Texas Rev. L. & Pol. 49 (1998).

Donald J. Kochan, Reforming the Law of Takings in Michigan, A Mackinac Center Report (April 1996).

Yes, both articles are a little dated but, frankly, not much is changing in takings law or the political incentive structure regarding eminent domain, which is all the more reason for pessimism -- or alternatively ALL the more reason for an enhanced campaign.  The train left the station a long time ago -- is there a way to switch the track?

Also listen in to the Hugh Hewitt Show archives here for a conversation on takings between myself, Professor Matthew Parlow, and Hugh.

_________________________________________________________________________________
Wednesday, July 30, 2008 
Obama's Global Poverty Act
Posted by: Donald Kochan at 5:00 AM 
Obama's statements and actions continuously show a socialistic color.

From the editorial "Obama's Global Tax" posted at Investor's Business Daily yesterday:

"We are citizens of the world, Sen. Obama told thousands of nonvoting Germans during his recent tour of the Middle East and Europe. And if the Global Poverty Act (S. 2433) he has sponsored becomes law, which is almost certain if he wins in November, we're also going to be taxpayers of the world.. . . Obama's Global Poverty Act offers us a global socialist destiny we do not want, one that challenges America's very sovereignty. . . . Obama would give them all a fish without teaching them how to fish. Pledging to cut global poverty in half on the backs of U.S. taxpayers is a ridiculous and impossible goal. . . . In an Obama White House, American sovereignty will become an endangered species. The Global Poverty Act is the first toe in the water of global socialism."



For some of my thoughts on the recent assaults on American sovereignty, download:

Donald J. Kochan, Sovereignty and the American Courts at the Cocktail Party of International Law: The Dangers of Domestic Judicial Invocations of Foreign and International Law, 29 Fordham Int'l L.J. 
507 (2006).

_________________________________________________________________________________

Wednesday, July 30, 2008 
LA City Council Knows Better Than You
Posted by: Donald Kochan at 10:30 AM 


From today's LA Times:

"A law that would bar fast-food restaurants from opening in South Los Angeles for at least a year sailed through the Los Angeles City Council on Tuesday."

Zoning and regulation run amok.  In a free market economy, it is not the government's role to decide what and where certain services or products should be provided.  

It is the height of a paternalistic government to decide that consumers should be isolated from fast food simply because the government officials think they know what is better for you than you.  Such a ban violates individual freedoms but also demeans individual choice and distracts from individual responsibility.  

Pizza might be bad for you much of the time -- should we allow government to create "No Delivery Zones"?  

This restriction is not only arbitrary and capricious, offensive to the market, constrictive of individual freedom, ultra vires and beyond the legitimate role of the government, but also just further evidence of the "Nanny-State" out of control.  Property rights have been under constant attack in recent years, and this is just another example of the government invasion on those property rights and consumer choice in the market.

_________________________________________________________________________________

Wednesday, July 30, 2008 
The High Horse of Liberal Lobbyists Debunked
Posted by: Donald Kochan at 9:30 PM 

Liberals often claim their NGOs or advocates or community organizers or environmentalists are benign -- just doing good -- not involved in the same "political" interest group game as their opponents but just working for the "public interest."

In yesterday's Investor's Business Daily op-ed by Walter Williams, "A Country at Mercy of Environmentalists," he takes on the erroneous presumption that liberal policies are driven by the "average" citizen and the perception that liberal "public interest" organizations are beyond the political game:

"Let's face it. The average individual American has little or no clout with Congress and can be safely ignored. But it's a different story with groups such as the Environmental Defense Fund, Sierra Club and Nature Conservancy.  . . . . [T]hey are well organized, loaded with cash and well positioned . . . Their political and economic success has been a near disaster for our nation."

For a longer discussion of law and economics, public choice theory, and why we shouldn't treat environmental or human rights organizations any differently from corporate lobbyists, download this article:

Donald J. Kochan, The Political Economy of the Production of Customary International Law: The Role of NGOs and United States Courts, 21 Berkeley J. Int'l L. 240 (2004).
________________________________________________________________________________

Saturday, August 23, 2008 

Getting "Bidened"
Posted by: Donald Kochan at 2:04 PM 

As Chairman and member of the Senate Judiciary Committee, Senator Joseph Biden set the precedent for intensely political, antagonistic, and activistic opposition to judicial nominations regarding originalist, strict interpretivist, or conservative judges.  This was accomplished not only in hearings -- most notably for Robert Bork and Clarence Thomas -- but also in ensuring many lower court nominations never received a floor vote.

When Biden and other Democrats have prevented the confirmation of certain nominees, it has often been referred to as "getting Borked."

I suggest an alternative phrase might be "Getting Bidened."

(I may not be the first one to come up with that)

Judicial nominations will be extremely important over the next 4 years.  Biden's history surely raises high caution about the type of judges that would be nominated in an Obama/BIDEN administration, especially if they have a compliant Democratic-controlled Senate.

The MSM, in its coverage of this VP pick, is making almost no mention of this critical piece of information -- a highly concerning one.  Check both their voting records -- yes on activists who exercise "will instead of judgment"; no on those who wish to believe that "it is the province and duty of the judiciary to say what the law is, not what it should be."

________________________________________________________________________________
Saturday, August 23, 2008 
Getting Bidened Part 2 -- Biden on Judges
Posted by: Donald Kochan at 6:19 PM 

A few of many quotes re the Biden judicial nomination philosophy.  His negative attitudes on Bork, Thomas, Rehnquist, Scalia, Alito, and Roberts -- to name a few, and not to mention who he has positive regard for -- should forecast the dangers an Obama/Biden presidency could cause for the courts:

“As long ago as last May, Mr.  Biden was threatening to block bench appointments if a Republican won the White House: ‘If Bush is elected . . . we will see most of the judges stopped who are Republican,’ he said at the time.”
                         Washington Times, March 27, 2001

 “Mr. Biden was not available for comment today, but his staff said he would assume the Judiciary chairmanship, which is expected to be one of the most visible jobs in the Senate as the Democrats try to fend off Reagan judicial nominations they oppose. . . .
This year, Mr. Biden led the fight against Daniel A. Manion, who was ultimately confirmed for the Federal appellate bench, and worked with Mr. Kennedy and others, unsuccessfully, against the nomination of William H. Rehnquist as Chief Justice of the United States.”
                                New York Times, November 9, 1986

And Biden on Scalia with Tim Russert: (February 27, 2005)

“MR. RUSSERT:  If the president decided to elevate Antonin Scalia to chief justice, would you vote for him?
SEN. BIDEN:  No.  I would spend a lot of time making the case he shouldn't be chief justice.
MR. RUSSERT:  You voted to confirm him for the court.
SEN. BIDEN:  I did.  I voted to confirm him to the court.  He's turned out to be everything that everybody said he would be, a brilliant guy with a view of the Constitution and how to read it fundamentally different than I think it should be read. . . . 
SEN. BIDEN:  I would oppose him because of his methodology, the way he interprets the Constitution; i.e., he thinks there are no such thing as unenumerated rights in the Constitution which fundamentally alters the way in which you read the liberty clause of the 14th Amendment and a whole range of other things.  I think he's a brilliant, decent man who I think misreads the Constitution, in my view.  I would vote no.”
________________________________________________________________________________

Sunday, August 31, 2008 
Gustav and Good Governance
Posted by: Donald Kochan at 12:00 AM 

In light of Gustav, I wanted to share the description of a panel issue I organized at Chapman University School of Law in October 2005, post-Katrina, and later discussed on a panel in January 2006 at UCLA.  The description and my list of questions and issues are below.  I think that all of the questions should remain part of the discussion today:

"Dangerous Liaisons:
FEMA, Moral Hazards, and Human Decisions
to Set Up Home or Shop in Risky Places"
        Earthquakes, Hurricanes, Floods & Fires, oh my!  There are a number of geographical areas throughout the United States and the world that have a high risk for, a higher than normal susceptibility to, natural disasters.  Recent and historic earthquakes in California are one example.  The recent devastation in Louisiana and neighboring states due to hurricanes and floods is perhaps the most salient example pervading current news.

        Compassion for losses to human life, subsistence, employment, and property is a natural element of our human condition.  Charity is something to be encouraged.  But, reflection is something to be inspired as well.  Reflection requires an analysis of the moral, economic and legal implications of (1) the rationality of locating businesses and homes in high-risk areas; and (2) the incentive structure that is created when a public safety net exists to protect individuals against the consequences of risky choices.

        Fundamentally, the question for this panel will be whether public and/or private insurance markets tend to encourage locating homes or businesses in high-risk areas.  Does the public safety net of the Federal Emergency Management Agency create a moral hazard – i.e. allow individuals to place their homes or businesses in naturally unsafe areas without fear that they will eventually need to internalize the costs of their location decisions because someone will be there to bail them out if things go wrong.  Does the existence of a federal bailout regime skew investment decisions?

        As an alternative argument, is there a social responsibility to provide protection for harmed individuals regardless of their location?  The entire country has profited from such risky developments, has it not?  As the country braces to confront each natural disaster, including the recent one in New Orleans, it is imperative that we analyze how the law should be structured to reflect properly the economic realities and incentives involved in locating properties when known risks exist.  This panel will provide an in-depth view of the issues involved.

________________________________________________________________________________

Monday, September 01, 2008 
Locke and Labor Day
Posted by: Donald Kochan at 2:21 AM 

"'tis labour indeed that puts the difference of value on every thing. . . . "

                                    ---John Locke, Second Treatise of Government, 
                                                Chapter 5 sec. 40 (1690)

It is Labor Day.  It is an admirable celebration, but its inception came from  liberal and union-driven politics based on "progressive" agendas.  Short summaries of its history are available at the Department of Labor website and another at History.com.  Should it be a celebration of the concept of labor itself, or should it rather be a celebration of "organized labor"?

What we should really consider today are the basic theoretical foundations for the respect for labor -- property rights. As Madison stated in his essay "On Property," a person "has an equal property in the free use of [their] faculties and free choice of the objects on which to employ them."

Madison's thought evolved from English political philosopher John Locke's theory of labour -- that when an individual mixes their labor with certain things they add value and reduce the objects into their dominion -- the concept of using labor to make improvements and create ownership.  The paycheck is a proxy for the same -- one mixes his or her labor with something and reduces into their ownership not necessarily the thing but the monetary equivalent of the value the individual adds.



                        [image: image4.jpg]



 

"Though the earth, and all inferior creatures, be common to all men, 
yet every man has a property in his own person: this no body has any right 
to but himself. The labour of his body, and the work of his hands, we may 
say, are properly his. Whatsoever then he removes out of the state that 
nature hath provided, and left it in, he hath mixed his labour with, and 
joined to it something that is his own, and thereby makes it his property. 
It being by him removed from the common state nature hath placed it in, it 
hath by this labour something annexed to it, that excludes the common right 
of other men: for this labour being the unquestionable property of the 
labourer  . . . "

                                    ---John Locke, Second Treatise of Government, 
                                                Chapter 5 sec. 27 (1690)
________________________________________________________________________________
Sunday, November 02, 2008 
Obama's Redistribution for iTunes
Posted by: Donald Kochan at 6:03 PM 

A "Better Government" under Obama's plan means you can buy the latest tune from Bruce Springsteen once we "spread the wealth."  "A New Politics for a New Time" from an Obama speech minutes ago in Cleveland, Ohio tells us why redistribution is so important and what justifies his tax policy:

"If you got a little money in your pocket, that means  . . .  
you can get on iTunes and get the latest Bruce Springsteen tune."

-- Barack Obama, November 2, 2008 Speech 
in Cleveland, Ohio at 5:56 pm EST.


Really? iTunes consumption is the new welfare? That, of course, would not be "selfish," would it?
_________________________________________________________________________

Sunday, April 12, 2009 

Tea Parties and Pamphleteering

Posted by: Donald Kochan at 10:40 AM 
As the whirl over Tea Parties revives Founding concepts from the American Revolution, I resend you a summary of the historical importance of pamphleteering in the march for freedom and how modern technology moves it forward today.  You can download this article from the Social Science Research Network ("SSRN"):

The Blogosphere and the New Pamphleteers, 11 NEXUS L.J. 99 (2006) (symposium). 

This article cites Hugh Hewitt's work on this subject at length.

--djk

 

The Blogosphere and the New Pamphleteers 


Donald J. Kochan 
Chapman University - School of Law
Nexus Law Journal, Vol. 11, 2006 
Chapman University Law Research Paper No. 08-02 


Abstract:      
The future of the free dissemination of information lies in the blog, some may say. The internet has entirely transformed how we receive and consume information. It's the newest incarnation of information dissemination. From the insights of Alexis de Tocqueville, "Feelings and opinions are recruited, the heart is enlarged, and the human mind is developed only by the reciprocal influence of [individuals] upon one another." Bloggers are a powerful force in the distribution of information and ideas and the creation of communities of conversation. 

Throughout history, the dissemination of information, news, opinions, and ideas has continuously transformed. In the 18th Century, there was the town crier, the pamphleteer, hand-billing, leafleting and the emergence of the newspaper. Later, radio and then television emerged in the 20th Century. There has been a constant advancement in the dissemination of information, and the internet is the latest medium. 

The blog is essentially today's version of the pamphleteer. Spontaneous order is at play in this modern marketplace of ideas. The blogosphere is truly a transformation and a popular revolution in the provision of information. This Article presents an historical perspective on information flow and the marketplace for ideas, and argues that the blogosphere is merely a technological transformation and stimulus of traditional pamphleteering - an individual's opportunity to introduce his ideas to the community.
