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January 31
“Global Warming, Free Markets, and the Role of the State”
Chapman University School of Law, Orange, California (debate) 

Summary: 
As climate change poses an ongoing concern, so does the legitimacy of the arguments in favor of regulation
in response.  This debate focused on the bases for regulation, where my presentation argued that indeed
there should be a presumption for market control if there is market demand.  A presumption in favor of
regulation is unwarranted.
February 11
Presentation by Professor William Gangi (St. John’s University, New York), “A Scholar’s Journey on the Dark Side,” Chapman University School of Law, Orange, California (discussant)
Summary:
A discussion of an article regarding judicial interpretivism.

March 19

“The Law and Economics of Judicial Behavior: Questioning Decisional Outcomes”

Regent University School of Law, Virginia Beach, Virginia (presenter)

Summary:

This presentation draws on several recent works dedicated to the examination of judicial behavior, particularly whether judges react to stimuli from other branches of government and/or their own individual or institutional self-interest in making decisions.  If we believe the assumption in law and economics that everyone is a rational economic actor, should we expect judges to be any different?  If not, then what can economics teach us about their decision-making roles and powers?  How might we use economic theory to analyze powers, precedents, pluralities, concurrences, dissents, and the ultimate signature that determines their position or role in a case?
March 21

“Litigation and Human Rights: Universal Jurisdiction, Liability Risks, and the Effects on Investment and Entrepreneurship in Developing and Troubled Nations”
Case Western Reserve University School of Law, Cleveland, Ohio (presenter)

Summary:

This presentation focuses on the negative effects on entrepreneurship and investment in developing or otherwise troubled nations as a result of potential legal liability for potential coexistence, collaboration, or actions in concert with certain questionable regimes.  It starts with the premise that investment and development are positive forces for the advancement of human rights and human freedom.  To the extent that extraterritorial jurisdiction – including liability imposed under the Alien Tort Statute in the United States and similar venues in the United States and other countries – may, in fact, chill or deter the entrepreneurial spirit that spurs economic growth and democracy.  While certain development and entrepreneurial projects may occur in areas of questionable stability regarding human rights, to what extent should global legal liability rules be crafted to encourage – rather than discourage – entrepreneurial investment that may contribute to the advancement of economic growth, human rights,  and modernization?  This presentation will examine the global liability system, its validity and wisdom, its effect on investment and the incentives to engage in entrepreneurial activity, and the economic and social responsibilities of entrepreneurs within a legal and economic framework. 

April 3 
“Global Markets and International Law”
University of Indiana-Indianapolis School of Law, Indianapolis, Indiana (presenter)
Summary:

What is the role of economic development in promoting human rights?  Many studies have shown that investment and development have been a primary agent for change in developing economies – agents of change toward greater prosperity and greater freedom.  If that is true, legal obstacles to first-world investment in development projects in third-world countries should be highly questioned.  Disengagement breeds disengagement.  In other words, we cannot bring capitalistic and democratic values to struggling nations if we find legal means to discourage or disincentivize investment.  Although “international law” might have some legitimate role in the ordering of an increasingly globalized society, it should not be used to impede the spontaneous and evolutionary means by which markets serve the human values of advancement.  This presentation will explore some of the obstacles created as a result of an overzealous reliance on concepts of “international law” that chill the more beneficial outcomes that result from active capitalistic engagement in all parts of the world.
April 4
Panel: “The Relationship of Individuals to Customary International Law Formation,” 
Presentation Title: “The Temptation Toward an International Tapestry of Torts:  Why the Judicial Process Should Not Be Available For Every and Any Aggrieved Individual”

University of Indiana-Bloomington School of Law, Bloomington, Indiana (conference panelist)

Summary:
With increasing frequency and heightened debate, United States courts have been citing foreign and "international" law as authority for domestic decisions. This trend is inappropriate, undemocratic, and dangerous. The trend touches on fundamental concepts of sovereignty, democracy, the judicial role, and overall issues of effective governance. There are multiple problems with the judiciary's reliance on extraterritorial and extra-constitutional foreign or international sources to guide their decisions.  Perhaps the most fundamental flaw is its interference with rule of law values.  To borrow from Judge Harold Levanthal, the use of international sources in judicial decision-making might be described as "the equivalent of entering a crowded cocktail party and looking over the heads of the guests for one's friends." There is a temptation to pick from some tapestry to find an international tort.  Activism is emboldened and the rule of law is diminished. Sovereignty dictates that a nation governs itself and creates its own laws. When authorities begin to allow the piercing of the veil of sovereignty – allowing outside sources to pierce the boundaries of domestic law – there is a surrender of the legislative autonomy a nation holds. But if the legislature is the ultimate lawmaking power, it is inappropriate for the judiciary to look beyond domestic pronouncements of law and invoke foreign or international pronouncements of "law" to decide governance standards. Predilections of particular judges should not punctuate domestic pronouncements or allow the projection of international standards into controlling law when not promulgated through the political process. There is an emerging and growing debate regarding the judicial invocation and citation of international "law" or foreign law. Courts interpreting United States law should be interpreting United States law. The invocation of foreign or international sources in judicial opinions circumvents the solemn duty of the judiciary to decide what the law is, not what it should be.  Once we place the individual over these limitations, the individual will be lost.  So when we consider the individual and customary international law, we must be concerned about the way individuals are protected by the dictates of governance based on appropriate procedures and a rule of law. 

April 7-8

Searle Center Research Roundtable on “The Expansion of Liability Under Public Nuisance,” Northwestern University School of Law (discussant by invitation only (limited to 24 participants)), Chicago, Illinois
April 15
Panel on “Eminent Domain, Property Rights, and Ballot Proposals: Where Do the Government Powers End and the Citizens' Rights Begin?  -- A Post-Kelo Discussion”, 
Chapman University School of Law, Orange, California (panelist)

Summary:

After Kelo, there has been a heightened debate over the appropriate use of eminent domain, or condemnation, power, particularly when the ultimate beneficiaries are private parties.  In other words, of particular concern is the use of such powers to satiate the pallets of special interests.  There has been a grassroots and citizen-based uproar as a result of the belief that the government is abusing its power through certain exercises of eminent domain.  As a result, some have stormed the legislative halls, courts, and newsrooms demanding a more just appreciation of property rights – one even commanded by constitutional protections like the Fifth Amendment.  Some on this panel will completely disagree.  Others will have hope for future reform.  My presentation will largely argue that ballot proposals and most other measures for eminent domain reform are worthy but as currently drafted lack enough teeth to create more than a symbolic impact.  I will also question whether the scholarship and discussion has run its course – is there really more to be said, or should defeat simply be accepted?
April 16 
“Hobbesian Man, Lockean World – Have We Solved the Conflict?  Eminent Domain and the State as the Proverbial Hobbesian Man in the Displacement of Property Rights”
University of San Diego School of Law, San Diego, California (presenter with commenter)

Summary:

In his highly influential book Takings, Professor Richard Epstein described the nature of man and the limited need for a state if property rights are to be protected, where the incentives to produce are to be encouraged, productivity is to flourish, investment prospers, and property is to be moved to its highest and best uses  – “Hobbesian Man, Lockean World.”  Epstein’s major thesis is to justify the necessity to escape the nasty, brutish, and short world of self-help and emerge as a society of laws based on Lockean principles.  The key question in recent discussions, however, should be when is government no longer the protector and instead becomes the brute?  Nowhere has this question been more acutely raised than in the use of eminent domain power.  Should the government have it?  Certainly yes.  Does it have limits?  Certainly yes.  Are those limits under sufficient control to prevent the government from itself becoming the Hobbesian Man?  Certainly no.
April 21

“The Law and Economics of Redevelopment: Kelo and Beyond”

Cornell Law School, Ithaca, New York (debate)

Summary:

This presentation will reexamine the doctrine of public use under the Takings Clause and its ability to impede takings for private use. It argues that the judicial validation of interest-group capture of the condemnation power through a relaxed public use standard in Takings Clause review can be explained by institutional tendencies inherent in the independent judiciary.  Legislators can sell the eminent domain power to special interests for almost any use, promising durability in the deal given the low probability that the judiciary will invalidate it on the grounds that the condemnation is private in nature.  Interest groups will invest in obtaining condemnation actions for their own private purposes -- in pursuit of an ultimate title transfer, an increase in the value of adjacent property owned by that special interest, or a harm to a competitor. While institutional structure might make it impossible to increase the costs of successfully defending a condemnation in the courts, structural change can be implemented.  Applying the seminal work of Landes and Posner on the independent judiciary, this presentation proceeds to illustrate that the toothless public use doctrine provides proof for their hypothesis that the judiciary exhibits a tendency to enforce interest-group bargains according to their original terms. The best means for preventing interest-group capture of the condemnation power is to increase the costs of obtaining condemnations.Proposals which increase the costs of obtaining condemnations are the best hope for impeding rent-seeking through eminent domain. Methods should be established to force more interest groups to bargain in the competitive marketplace for the property they wish to either acquire or transform. This forced bargaining may even inspire the creation of innovative solutions to the holdout problems that sometimes are claimed to justify the use of condemnation. 
April 22

“Law and Economics and Why It Should Matter: The Role of Interdisciplinary Studies in Law School Education in a Post(?) Critical Legal Studies World”
Syracuse University School of Law, Syracuse, New York (presenter)
Summary:

Law and Economics scholarship is often criticized as being simply a step-child of Critical Legal Studies (“CLS”) because some think it questions whether objective decision-making is possible in the formation of legislative or judicial rules and that external factors beyond “law” can legitimately be injected into decisions.  The comparison is not completely without merit, yet the implementation of economic analysis of law serves utility not futility.  Whereas CLS largely finds that it is futile to attempt to define any objective criteria for the creation of legal rules, law and economics presumes that such criteria are possible.  This presentation will discuss this conflict and seek to distinguish the normative and positive schools in the law and economics analysis and scholarship. 
