Kochan, Property II, Spring 2007
Summary on the Key Takings Issues:

“Nor shall private property be taken for public use without just compensation.”  See U.S. Const., Amend. V and related state provisions.

Again this (a) involves the property rule (public use) and (b) the liability rule (just compensation).

(1) Direct condemnation with full procedure – compensation is owed but if you as landowner can prove its not for a public use you theoretically have the right to exclude even the government.
(2) Recognize that “public use” is a highly diluted standard and subject to high deference to legislative determinations of the same.

(3) Inverse Condemnation – The government has, in effect, physically invaded your dominion and thus there is a violation of the takings clause.  Prototypical case – no formal procedure but the city starts digging up your lawn to lay a utility line or comes by and cuts down your trees.  Note that “inverse condemnation” is often used coterminous with “regulatory takings”

(4) Regulatory takings – Your dominion is restricted; the government tells you how you can use your property.  Only if it is a ruin of all economically valuable use is it a “taking” per se.  Otherwise, we must decide whether the government has gone “too far.”  After all “government could hardly go on” if it couldn’t regulate.
(5) Permitting and exactions: Government is allowed to require you do something when you otherwise need permission so long as (a) it serves a substantial governmental purpose; (b) there is a essential nexus between a condition placed on your permit and that governmental purpose; (c) the court identifies the negative impact on society that has caused the government to expect the condition/action; and (d) the condition placed is “roughly proportional” to the assumed impact.  If a-d are satisfied, its generally considered a legitimate exercise of governmental power and doesn’t trigger the takings clause.  If a-d are NOT met, then a takings issue may arise.  Here’s an example:  You want to expand your store by 3 stories.  The substantial government interest asserted will be that you will add to traffic and parking.  So step (b) is the government says we’ll let you only if you build a parking lot – a possible nexus to the government interest.  Step (c) – there’s undisputed evidence that your “negative” impact if you expand is 20 more cars in the neighborhood per day.  Step (d) is the proportionality test – so if the government places a permit condition that you must create a 30 car parking lot then maybe that’s okay and not a taking; if the condition on the permit requires you provide a 230 car city parking lot then maybe you have a takings issue because the “exaction” is not roughly proportional to the potential impact of what the government is allowing you to do.

(6) Police Power – If you were never allowed to do it in the first place, you have no takings complaint.  So, if the restriction on the use of your property falls under the general authority to regulate the safety, morals, and health of society there is little chance of a successful takings claim.  See specifically Scalia on his opinions about traditional common law restrictions like nuisance.

(7) If you decide that an inverse condemnation, regulatory action, or permitting condition constitutes a “taking,” you must still then go to the next 2 steps – public use and just compensation.
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