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Property II Final Exam
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Professor Donald J. Kochan

Chapman University School of Law

FINAL EXAM

INSTRUCTIONS:
The examination is a modified open book examination – each student may use his/her text, any assigned supplemental materials, any notes or outlines which that student prepared, any group notes or outlines to which he/she made a significant contribution in preparation, and a general usage English dictionary.  No commercial outlines, treatises, legal dictionaries, or similar materials will be permitted for use during the examination.  Other than ExamSoft and requisite hardware, no electronic materials or devices may be used during this exam.
All notes must be turned in at the conclusion of the exam, although only official answers on ExamSoft or in Bluebooks will be considered in the evaluation of your grade.

Total points = 100
MULTIPLE CHOICE (Total Points = 2):

(The answer to the first question is?) --- The Fifth Amendment Takings Clause was first incorporated against the States in:
(a) Munn v. Illinois

(b) Chicago, Burlington, & Quincy R.R. Co. v. Chicago  

(c) Kelo v. City of New London
(d) Keystone Bituminous Coal v. United States
(e) Lucas v. South Carolina Costal Council

(f) None of the above

SHORT ANSWERS & ESSAYS (Total points = 98)
Short Answer 1: (7 points)

What is the utility of title insurance, and why is there a market for the same?  How does the recording process relate?  Please discuss.
Short Answer 2: (7 points)
What does sic utere tuo ut alienum non laedas mean?  And how does it relate to land use controls?
Essay 1: (40 points)
In 1985, Delilah, the owner of Grayacre decides to split her property into two contiguous parcels –  Whiteacre and Blackacre.  All estates are in the jurisdiction of Califorrnia.  Peter purchases Blackacre from Delilah in 1986, but Delilah in the conveyance reserves the rights to all the coal on Blackacre and the rights to go upon Blackacre to mine and retrieve the coal, and the deed states that the owner of Whiteacre shall retain the right of ingress and egress across Blackacre’s property to get to the adjacent lake.  Peter also agreed in the deed to “never plant trees or any other wildlife that will obstruct the rights of the owner of Whiteacre.”  This deed is recorded.  Delilah also retains the rights to Whiteacre at this point.  
From 1986 through 2000, Peter planted, maintained and profited from a flower garden he planted on the surface over the coal reserves and the anticipated right-of-way retained by Delilah.  Delilah never attempted to access the coal or otherwise complain about the garden during this period, nor did she ever cross Blackacre to get to the lake.

In 2002, after the flower garden is perfectly operational, Charlie moves in next door on Redacre.  It turns out that fumes from the flower garden and its fertilizers are agitating his children’s allergies.  

In 2001, Peter sells Blackacre to Florence who wants to commercialize his flower garden.   Peter does not reveal any encumbrances during the sale to Florence.   In 2002, Delilah sells Whiteacre to Duke Coal Company who wants to profit from the coal estate under Blackacre and also use the access route to the lake.

Prior to 2008, Delilah, Peter, or Duke could have extracted the coal under Blackacre without regulation.  However, a new administration was elected and their Environmental Protection Agency (“EPA”) set a moratorium on all coal extraction within the jurisdiction of California.
Meanwhile, Florence erects a fence between Whiteacre and Blackacre in 2007, complete with “Keep Out Duke” signs.  When Duke tried to cross Blackacre to access the Lake, Florence came out with a shotgun.  When Duke tried to mine the coal in 2009 under Blackacre, he met the same introduction.
So . . .

(1) Peter and Florence sue Delilah and Duke for a declaratory judgment.  What are the claims and defenses of the parties?

(2) Delilah and Duke sue Peter and Florence.  What are the claims and defenses of the parties?

(3) Charlie sues Peter and Florence.  What are the claims and defenses of the parties?

(4) Delilah and Duke sue the EPA.  What are the claims and defenses of the parties?

Essay 2: (23 points)

In 2001, Anthony opens “Hog Farm USA” on Pinkacre in an undeveloped, barren area of property.  The hog farm was incredibly successful, contributing to the local economy.  But sprawl brought development outward toward the hog farm.  By 2006, new residential neighborhoods emerged adjacent to Pinkacre.  
Several of Pinkacres’s new neighbors began to complain to the city commission about the smells emanating from Pinkacre.  One neighbor, Patricia, that bought into a new development in 2007, sued Anthony.

Meanwhile in 2008 – while the lawsuit between Patricia and Anthony was pending –  the City rezoned the area where Pinkacre operated as completely residential.

(1) What are the claims and defenses in the suit between Patricia and Anthony?

(2) Can Anthony sue City?  What would be the claims and defenses of the parties? 

(3) If Patricia losses in litigation, what are her options?

Essay 3: (21  points)

Please briefly assess the meaning of the following statements – in the context of what you have learned about the formation and enforcement of property law and the paradigms involved.  Although not written for purposes of examining property law, what analogies can be drawn to our Game from this excerpt?  Please explain the relevant analogies (remember that every sentence and clause below has some relevance to something we have discussed):
“[W]e must not expect, that a new government may be formed, as a game of chess may be played, by a skilful hand, without a fault.  The players of our game are so many, their ideas so different, their prejudices so strong and so various, and their particular interests, independent of the general, seeming so opposite, that not a move can be made that is not contested; the numerous objections confound the understanding; the wisest must agree to some unreasonable things, that reasonable ones of more consequence may be obtained; and thus chance has its share in many of the determinations, so that the play is more like tric-trac with a box of dice . . .” 

Benjamin Franklin, Letter to Dupont de Nemours, On the New Constitution (June 9, 1788), in The American Enlightenment 107 (Adrienne Koch ed. 1965).
-- END --
