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Property II Final Exam
Spring 2006
May 5, 2006
Professor Donald J. Kochan

Chapman University School of Law

FINAL EXAM

INSTRUCTIONS:
The examination is a modified open book examination – each student may use his/her text, any assigned supplemental materials, any notes or outlines which that student prepared, any group notes or outlines to which he/she made a significant contribution in preparation, and a general usage English dictionary.  No commercial outlines, treatises, legal dictionaries, or similar materials will be permitted for use during the examination.  Other than ExamSoft and requisite hardware, no electronic materials or devices may be used during this exam.
Assume throughout the exam that the Doctrine of Worthier Title, the Rule in Shelley’s Case, the common law Rule Against Perpetuities,  the Statute of Frauds, the Rule of Destructability, and a 10-year statutory period for Adverse Possession apply – all in all jurisdictions mentioned.
All notes must be turned in at the conclusion of the exam, although only official answers on ExamSoft or in Bluebooks will be considered in the evaluation of your grade.

Total points = 100
Total Multiple Choice Points = 20

Total Essay Points = 80
MULTIPLE CHOICE (Choose and Circle the best answer) – (Total Points = 20):

(1) (3 points)  Under the Mining Law of 1872, individuals are:

a) Authorized to go upon the public lands and obtain the rights to locate hardrock minerals, but can only mine and keep those minerals if they pay royalties, subject to regulation of their activities
b) Authorized to upon the public lands and obtain the rights to locate, mine, and keep the hardrock minerals they obtain, subject to regulation of their activities
c) Required to turn over any found minerals to the federal government
d) Prohibited from conducting mining on the public lands.
(2)
(1 point) O conveys Whiteacre “to A for life, then to B.”  Immediately after the conveyance, O has:
a) A reversion

b) A possibility of reverter

c) Nothing

d) A right of reentry

e) A life estate
(3) (3 points) Coal and Oil and Gas exploration and extraction on the Public Lands can principally be distinguished from Hardrock mineral exploration and extraction on the following basis:

a) There is no difference
b) Coal, Oil, and Gas exploration and extraction is regulated but Hardrock mining is not
c) Coal, Oil, and Gas are subject to leasing and royalty requirements while Hardrock minerals are not
d) Hardrock mining is subject to leasing and royalty requirements while Coal, Oil, and Gas exploration and extraction are not

(4) (3 points) At common law, the principle difference in elements necessary to prove between a real covenant and an equitable servitude are:

a) privity is required for equitable servitudes but not for real covenants

b) privity is required for real covenants but not for equitable servitudes

c) notice is a requirement for real covenants

d) real covenants require vertical privity but not horizontal privity
(5) (2 points) “Hobbesian Man, Lockean World” is a Chapter by what Author?
a) John Locke

b) James W. Ely, Jr.

c) Richard Epstein

d) John O. McGinnis

e) James Madison

(6) There is a common interest community with association governance.  Lots 1-100 have provisions in their deeds that say “you may not plant trees on your property.”  Lots 101-200 deed’s are silent on the issue.  Owner of lot 199 plants a tree.
a) (2 points) Owner of Lot 2 sues owner of lot 199.  His best claim is that:

(a1) Lot 199 is subject to an Easement

(a2) Lot 199 is subject to a Real Covenant

(a3) Lot 199 is subject to nothing – there is no rational defense

(a4) Lot 199 is subject to an equitable servitude

b) (2 points)  The best defense for the owner of Lot 199 against a suit from the owner of Lot 2 is:
(b1) Lack of privity

(b2) Lack of notice

(b3) Absolute dominion

(b4) nuisance

(b5) trespass

(7) (1 point) Retailio, a private retail company, convinces the city to condemn Laura’s home property so that they can build a store on the site.  Laura is paid objectively a fair market value of $100,000.  Laura still wants to sue.  Her best argument is:

a) she did not receive just compensation

b) her property was condemned for a private use

c) Retailio is not an economically viable enterprise 
d) The U.S. Supreme Court’s decision in Kelo v. City of New London will be inconsequential to Laura’s case.
(8)
(1 point) Two guys meet at a bar.  One guy, Phil says, hey, I’ll give you, Ted, Blackacre if you buy me a drink.  Ted buys Phil a drink.  Phil wakes up to Ted trying to kick him off Blackacre.  In Property Law, Phil’s best defense to keep his property is:
a) The Statute of Laws

b) Lack of Legal Consultation

c) The Statute of Frauds

d) Inebriation Defense

e) Lack of Consideration
f) Trespass

(9) (2 points) 10 weeks after moving into and leasing an apartment, Yellowacre, on a one-year agreement, Danny discovers that his attic is infested with mice.  He pleads with his landlord to resolve the issue and nothing happens.  Danny moves out and refuses to pay any further rent.  Then Landlord sues Danny.  Danny’s best defense is:
a) A violation of the implied warranty of habitability

b) A violation of the implied warranty of contract

c) A violation of the implied warranty of security

d) A violation of the Statute of Frauds

e) No viable defense

ESSAYS (Total points = 80)
Essay 1: (45 points)

On January 1, 1998, Kevin and Laura Smith move onto Blackacre, a formerly vacant 2,000 acre lot, and purchased the land and built a home for $250,000 after a long search for a much desired location for their future life home and area to raise their children.  Kevin and Laura now lived next door, on Blackacre, to Nancy and Michael Jones – who lived on Whiteacre.

The Jones’s were very concerned about their privacy, so they negotiated an agreement with the Smith’s once they moved in – the agreement stated “We Smith’s and our heirs or assigns agree to plant and maintain a privacy barrier of several trees along the entire border between our two properties, Blackacre and Whiteacre, for the mutual benefit of each property.”

The Smiths built their home and planted one tree on the border in 1999 then went broke and couldn’t afford the commitment they had made to the Jones’s and Whiteacre.  No further trees were ever planted, and it was certainly short of a privacy “barrier”.  To help earn money, also in 1999, they start running a small coal processing and coal waste plant in their backyard, resulting in some sludge entering the general groundwater stream and some surface minor seepage of waste onto Whiteacre and an occasional smell from the coal processing.  They still planted no further trees, however.
In another matter – Little known to the Smiths, Acme Corporation had long coveted Blackacre and surrounding properties for the new location of their retail store.  In 2001, Acme Corporation attempted to buy Blackacre but to no avail.  The Smiths and others nearby wouldn’t sell.  Although struggling and barely even able to pay property taxes, the Smith’s didn’t want to leave or sell Blackacre.

In 2002, an Acme lawyer calls and tells the Smiths that a review of the generally applicable and 30 year-old zoning ordinances reveals Blackacre is supposed to be used exclusively for commercial purposes.  She is correct.  Thus, the Smith’s use of Blackacre for residential purposes is technically in violation of the zoning laws.  But, don’t forget, they also run a coal waste facility.
In the meantime, the Robertsons move in to the vacant lot next to the Smiths on Redacre in 2003.  So its Whiteacre to the West, Blackacre in the middle, and Redacre to the East – plus lots of nearby owners.  The Robertsons can’t believe that they wake at night to noise and odors from coal processing next door.

The frustrated Acme Corporation was unable to purchase Blackacre and surrounding properties (including Redacre) – none of the neighbors wanted to be the first to sell plus some actually liked where they lived and refused to sell.  Acme decided to convince the City to condemn the land at Blackacre (along with 500 other acres of surrounding property, including Redacre).  The City condemns the entire desired area and then transfers title to Acme and Acme builds its retail store in 2004.  The City condemned Blackacre and paid the Smiths $175,000 as “just compensation.”  There had been no depreciation in real estate values since 1998.
(1) In 2000, the Jones’s sue the Smith’s for violation of their agreement and for nuisance.  What are the claims and defenses of the parties, including elements of each party’s claims?
(2) The Robertsons sue the Smiths for nuisance.  They also try to enforce the “privacy barrier” of trees between Whiteacre and Blackacre.  What are the claims and defenses of the parties, including the element’s of each party’s claims?

(3) In 2002, City sues the Smiths for violation of zoning laws.  What are the claims and defenses of the parties, including elements of each party’s claims?

(4) In 2004, the Smiths sue City for violation of both main components of the Takings Clause, as well as a violation of the Due Process Clause.  What are the claims and defenses of the parties, including elements of each party’s claims?

Please answer questions 1-4.
Essay 2: (8  points)

“The Fifth Amendment's guarantee that private property shall not be taken for a public use without just compensation was designed to bar Government from forcing some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole.” Armstrong v. United States, 364 U.S. 40, 49 (1960).  Juxtaposed against this, the Supreme Court has also stated that “government could hardly go on” if every regulation or land use control were prohibited or required compensation.   Penn. Coal Co. v. Mahon, 260 U.S. 393, 413 (1922).  Please briefly assess the meaning of these statements – in the context of what you’ve learned about the formation and enforcement of property law and the paradigms involved.
-- END --
