PROPERTY II

Practice Mid-Term Exam

Professor Kochan

Chapman University School of Law

** This Practice Exam is ENTIRELY VOLUNTARY.  You are welcome to submit an answer and I am willing to review it with you.  It is ungraded.  However, you MUST set up an appointment to review before April 15, and must submit the answer by April 5 if you wish for me to review it with you.  You should take this under test conditions, so I recommend a total of 105 minutes to review the questions and write your answer.  YOU are responsible for seeking out a time to review this practice exam with me.  Submission alone will not result in comments from me.  The practice questions will be reviewed in class, and I will again provide a synopsis of the form and substance of good exam presentation at that time as I did last semester.  Other than the general class feedback through a brief review, INDIVIDUAL feedback is entirely placed on your shoulders – I will review any practice answer submitted within deadline only if you INITIATE such a subsequent consultation.  
QUESTION 1:

In 1970, Jane purchases a single plot, Blackacre, (outside of a common plan) from George.  In the deed, George states that Jane may never use the property for anything other than residential purposes.  In addition, the area of Blackacre is zoned exclusively for non-commercial purposes.

Jane proceeds to run a Hazardous Waste processing facility on Blackacre starting in 1975.  The operations cause trans-boundary stench and the processing machines run through the night, normal sleeping hours, and create an extreme amount of noise.  

In 1979, Kate purchased the adjacent lot, Whiteacre, to Jane’s facility, again from George but with no existence or notice of any common development plan, and built a house.  Kate cannot sleep at night because of the noise from Jane’s facility, is annoyed by protruding smells, and has developed medical problems which she attributes to the next-door neighbor hazardous waste facility.

Prior to 1979, the property Kate purchased was essentially vacant and owned by Leon.  Kate did a site visit before closing on the property and her analysis of the record title indicated no encumbrances on the property and no covenants or servitudes.  Kate properly recorded title.
(1) Coughing incessantly and having had enough, Kate sues Jane for nuisance in 2004.  Analyze the claims and defenses of Kate and Jane in this lawsuit, then be the judge and come to a conclusion.

(2) Assume that (a) Kate loses her lawsuit; or (b) that the parties attempt a settlement prior to trial.  What legal means/agreements in property law might help resolve their differences and how might these be structured?

(3) Assume that Kate will lose at trial, how might Kate otherwise seek to protect her rights?  How might Kate use the zoning and planning system, if at all, to create and/or protect her against smells and noise and potential other property deprivations as a result of living next to Jane’s hazardous waste facility?

QUESTION 2:
Tiffany owns 200 acres of land.  She decides to subdivide the property into 20 lots, 10 acres each.  On lots 1-10 in 1990, Tiffany places a restriction that no flags of any kind may be erected or displayed on the properties.  The buyers sign and agree to these terms.  On lots 11-20, purchased in 1995, no such language exists but an inspection of the property clearly indicates no flags are present in the neighborhood.

(1) Do owners in lots 1-10 have a cause of action against owner of lot 15 that erects an American Flag in their front yard.  Why or why not?

(2) Do owners in lots 1-10 have a cause of action against owner of lot 17 that erects a Nazi flag in their front yard?  Why or why not?

(3) Does the owner of lot 18 have a cause of action against the owner of lot 1 when the owner of lot 1 paints a Canadian Flag on the side of his house?

(4) Assuming the plaintiffs in questions 1-3 above prevail, what remedy should they be entitled to – injunction, compensation, or other?

-- END --

