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Property II 
Spring 2011
Professor Donald J. Kochan

Chapman University School of Law

2011 Spring Voluntary PRACTICE MID-TERM EXAM

This voluntary, take-home practice exam covers all material covered between classes 29 and 44.  You should expect your answers to change slightly if you revisit this exam at the end of the semester after new material is covered, but you should have learned most of the material necessary to answer these questions by this point in the semester.

I strongly suggest that you replicate exam conditions while taking this practice mid-term examination.  Below are the instructions that would likely appear on a final examination (but be sure you nonetheless read carefully the instructions on the actual final):

INSTRUCTIONS:
The examination is a three-hour modified open book examination – each student may use his/her text, any assigned supplemental materials, any supplemental materials specifically provided by Professor Kochan (like the powerpoints), any notes or outlines which that student prepared, any group notes or outlines to which he/she made a significant contribution in preparation, and a general usage English and/or legal dictionary.  No commercial outlines, treatises, or similar materials will be permitted for use during the examination.  Other than ExamSoft and requisite hardware, no electronic materials or devices may be used during this exam.
All notes and copies of the exam questions must be turned in at the conclusion of the exam, although only official answers on ExamSoft or in Bluebooks will be considered in the evaluation of your grade.

There are 4 Essays 
(and no multiple choice)
Total points = 100
Essay 1: (10 points)
Short Answer: (10 points)

What methods exist for verifiability of ownership and why are they necessary (i.e. explain their necessity or utility)?  Please briefly explain.

Essay 2: (35 points)

Consider the following geographical scenario:

))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))) OCEAN

A’s PROPERTY (beach front, 3 story, one-acre estate)

-----------------------------------------------PACIFIC COAST HIGHWAY (PCH)

B’s PROPERTY (directly across the street (PCH), small home)

Since 1980, every morning, B has taken his surf board and crossed the PCH and then used A’s property to walk across to get to the ocean.  A always said hello as B crossed and A always wished B a good trip.  In 1985, A even said “why don’t you put a bench along the path so you have some place to wax your board.”  B installed the bench on A’s property and went further and constructed a graveled path to the beach across A’s land but without explicit permission from A.  A never complained, and in fact commented on the path saying it’s “cool.”  There was never any formal agreement between A and B but B believed there was an “understanding.”

In 2005, A sold his property to Z, never telling Z explicitly about B’s ritual crossing the property.

Up until 2004, B always surfed in the morning and never brought along friends.  By 2005, B became fairly well known, surfed in the afternoon instead, and traversed the path with media and groupies.  People who don’t even know B have started crossing the path as well (especially person X almost every morning).

In 2008, Z is getting annoyed by the traffic and consults you as his attorney.  What are his potential options?

Z sues A and B and X.  B says he has a right to cross what is now Z’s property.  What are the claims and defenses of A, B, X and Z?

Now assume B loses to Z for whatever reason and it is declared he does not have an entitlement to cross Z’s property.  B still wants to cross Z’s property, so what are the alternative means by which B might be able to satisfy his preferences and what are the formal means or elements that would need to be satisfied to accomplish the same?  

Essay 3: (35 points)

 
“The Great Barbecue Battle”

A great barbecue battle is bubbling in the City of Oz (which operates under a constitution and laws copied from the United States).  

Every Sunday night since 1990, Bob loves to barbecue in the backyard of Beefacre (Bob’s private property owned in fee simple absolute with no encumbrances).  Bob loves it so much that -- between sustenance, family fun, his savings from eating out at restaurants in the expensive Oz market, the 1 unit he charges his guests to attend (that same amount his guests otherwise would have spent out at a restaurant – and arguably a business) and overall general happiness – he values each Sunday night barbecue as 100 units gained (and we will stipulate that as accurate).  

Randy owns Rawacre (Randy’s private property owned in fee simple absolute with no encumbrances) immediately next door to Beefacre.  He bought and moved onto Rawacre, then vacant, in 2010.  Prior to 2010, there had been no complaints about Bob’s barbecuing by Randy’s predecessors in interest to Rawacre or from any other persons.  Randy hates Sunday nights for one reason only --  The smoke and the revelry from his neighbor Bob’s barbecues on Sunday nights.  The smoke and smells from the Beefacre barbecue cause Randy lung and nose irritation, headaches, and other medical problems; the noise disrupts Randy’s Sunday night reading and meditation; claims the wind picks up ash and heat from the barbecue that blows onto Rawacre’s lawn and roof causing damages like house discoloration and burnt grass and shingles; and the like.  In total, each Sunday night, Randy and Rawacre suffers 50 units of loss (or harm) traceable to the barbecue on Beefacre (and we will stipulate that as accurate).

(A) What is the meaning of an “initial assignment of property rights”?  Explain in no more than a paragraph or two.
(B) Between these two parties and in relation to an assignment of rights, assume that there are only two initial assignment options, each being a default rule:
(i) Bob owns a right to barbecue on Beefacre as he has been without obligation to Randy or Rawacre or anyone else; or 
(ii) Randy as the owner of Rawacre owns the right to exclude the effects of Bob’s barbecue activities and a right to enjoin Bob from barbecuing on Beefacre as Bob has been doing. 

There are no middle-of-the-road, or mitigation or accommodation options in this hypothetical.
Applying common law principles, explain the justifications for how and why the law would choose either (i) or (ii) as the initial assignment between the conflicting parties and properties.  In other words, explain the reasons and mechanisms for how and why either initial assignment would be reached under the common law, assuming that there are no private agreements or government regulations that affect the use of Rawacre or Beefacre or alter the initial common law assignments.
(C) Analyzing this situation in a vacuum (i.e., no other interested or affected parties (including Bob’s guests) or properties and neither “society’s” preferences nor general “human values” matter), assuming that Bob and Randy are rational economic actors, accepting the stipulations of gain and loss as a complete accounting of the value and preferences s that Bob and Randy care about), and assuming zero transaction costs (including no pre-existing regulation, no pre-existing private agreements, no pre-existing laws prohibiting bargaining, the gain and loss are inclusive of all other preferences or societal costs, the initial assignments are enforceable by law, etc.),  
– explain whether or not we “get” the barbecue if we choose assignment option (i) (is the outcome of the assignment that a barbecue will occur next Sunday); then explain whether or not we “get” the barbecue if we choose assignment option (ii).  In the answer of each, and both, provide a detailed explanation of how and why you reach that conclusion.  Hint: Given all of the disclaimers, there is a “right” answer for the outcome question as attached to each assignment.  Finally, what post-assignment transactions, if any, would need to occur for your outcome conclusions to be true?

(D) In a paragraph or less, explain what, if any, critiques can be lodged against the utility of this type of assumption- and disclaimer-laden analysis.
(E) In a paragraph or less, explain the utility, if any, that can be claimed for this type of assumption- and disclaimer-laden analysis for application to a real world property scenario.
(F) Now, take the barbecue battle outside of the vacuum.  Several parties become interested after they hear about the initial assignment options and the outcomes that result from the choice between each of the two assignment options. Applying your answers from (C), consider the ways to  that interested parties might alter the outcomes generated from initial assignment (i) or initial assignment (ii) before the next dispute arises between like-situated individuals. 
Essay 4: (20 points)

Briefly assess the meaning of the following statements – in the context of, and as applied to, what you have learned about the formation and enforcement of property law and the rules, powers, policies, theories, and jurisprudence involved in your studies:
“Man is wholeheartedly good and friendly to his neighbour, they say, but the system of private property has corrupted his nature. The possession of private property gives power to the individual and thence the temptation arises to ill-treat his neighbour; the man who is excluded from the possession of property is obliged to rebel in hostility against the oppressor. If private property were abolished, all valuables held in common and all allowed to share in the enjoyment of them, ill-will and enmity would disappear from among men. . . . ”
· Sigmund Freud,
 Civilization and Its Discontents 106 (Menand ed. 2005).
“In Plato's Republic, Socrates persuades his conversationalists to help him construct a city organized around commerce.  Glaucon, who has an idealist streak, dismisses this city as a “city of pigs.” In response, Socrates sketches for Glaucon an ideal city ruled by the most virtuous citizens--the philosophers. To make the city as just and harmonious as possible, the philosophers abolish the institution of private property. They require the auxiliary citizens to use external assets only in cooperation, to contribute to common civic projects. 
This conversational thread presents a tension . . .  [I]f politics is only about property, it seems materialistic, lacking a proper respect for the peaks of human excellence. . . . Yet a politics of virtue and justice can easily devour property. In its commonsensical understanding, after all, property consists of dominion--a domain of freedom to decide how to apply the object of ownership to his own life plans, independent of direction from philosopher-kings or anyone else. . . . The contrast between the city of pigs and the city of justice forces readers . . . to choose between an attachment to perfect justice and a selfish desire to enjoy his own without being governed by anyone else. Most theories of politics muddle between these two extremes.”
· Eric R. Claeys,  Virtue and Rights in American Property Law,
 94 Cornell L. Rev. 889, 889-890 (2009) .
-- END --
