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Property II Final Exam
Spring 2008
April 29, 2008
Professor Donald J. Kochan
Chapman University School of Law
FINAL EXAM

· INSTRUCTIONS:
· The examination is a modified open book examination – each student may use his/her text, any assigned supplemental materials, any notes or outlines which that student prepared, any group notes or outlines to which he/she made a significant contribution in preparation, and a general usage English dictionary.  No commercial outlines, treatises, legal dictionaries, or similar materials will be permitted for use during the examination.  Other than ExamSoft and requisite hardware, no electronic materials or devices may be used during this exam.
· All notes must be turned in at the conclusion of the exam, although only official answers on ExamSoft or in Bluebooks will be considered in the evaluation of your grade.
· Total points = 100
· Property Spring 2008, 
Short Answer
Short Answer: (10 points)

· What methods exist for verifiability of ownership and why are they necessary (i.e. explain their necessity or utility)?  Please briefly explain. 
· Short Answer, Student Answer #1
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· Short Answer, Student Answer #2
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· Property Spring 2008, Essay 1
Essay 1: (35 points)

· Consider the following geographical scenario:

))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))) OCEAN

A’s PROPERTY (beach front, 3 story, one-acre estate)

-----------------------------------------------PACIFIC COAST HIGHWAY (PCH)

B’s PROPERTY (directly across the street (PCH), small home)

· Since 1980, every morning, B has taken his surf board and crossed the PCH and then used A’s property to walk across to get to the ocean.  A always said hello as B crossed and A always wished B a good trip.  In 1985, A even said “why don’t you put a bench along the path so you have some place to wax your board.”  B installed the bench on A’s property and went further and constructed a graveled path to the beach across A’s land but without explicit permission from A.  A never complained, and in fact commented on the path saying it’s “cool.”  There was never any formal agreement between A and B but B believed there was an “understanding.”
· In 2005, A sold his property to Z, never telling Z explicitly about B’s ritual crossing the property.
· Up until 2004, B always surfed in the morning and never brought along friends.  By 2005, B became fairly well known, surfed in the afternoon instead, and traversed the path with media and groupies.  People who don’t even know B have started crossing the path as well (especially person X almost every morning).
· In 2008, Z is getting annoyed by the traffic and consults you as his attorney.  What are his potential options?
· Z sues A and B and X.  B says he has a right to cross what is now Z’s property.  What are the claims and defenses of A, B, X and Z?
· Now assume B loses to Z for whatever reason and it is declared he does not have an entitlement to cross Z’s property.  B still wants to cross Z’s property, so what are the alternative means by which B might be able to satisfy his preferences and what are the formal means or elements that would need to be satisfied to accomplish the same? 
· 




· Essay 1, Student Answer #1
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· Essay 1, Student Answer #2
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· Property Spring 2008, Essay 2
Essay 2: (40 points)

· In 2006, the City of Oz is facing a financial downturn.  It is losing jobs and tax revenue.  The City Council in Oz believes that it should engage in a comprehensive redevelopment plan.  Widget Corporation approaches the City of Oz wanting to build a new Widget plant.  Widget is a very profitable corporation and promises it can employ many residents of the City of Oz.
· The planners go to work.  Widget has identified municipal parcels designated 10-30 as the prime location for their new plant.    Widget negotiates deals with the owners of parcels 10-20 and 25-30 and purchases those properties in anticipation of building their new Oz-based plant.  Owners of parcels 21-24 refuse to sell.  Why?
· In 2007, the City of Oz, feeling Widget’s pain and deciding that the new development is in the public interest, agrees to condemn lots 21-24 and then transfers ownership to Widget.  Parcels 21-24 are not “blighted” but necessary for Oz’s comprehensive redevelopment plan.  It also realizes that it must convert its zoning ordinances to accommodate its overall redevelopment plan motivated by and surrounded by the Widget development.  Thus, municipally designated parcels 5-10 and 30-35 are rezoned from residential to commercial in 2007.  They had been designated residential since 1970 and many residents purchased their property with that understanding.  By 2008, Widget has all parcels 10-30 and was fully operational.  It was a huge boon for the City of Oz and the majority of the City’s residents were quite pleased by their economic upturn.
· The owner of Parcel 23 – let’s just call them 23 – sues the City of Oz.  What are the claims and defenses of the parties, and please analyze the likelihood of success for each.
· Before the change in zoning, the owners of parcels 30-35 all have very nice homes with substantial yards, a very comfortable residential existence.  After the change in zoning laws, the owner of parcel 32 sells its home to Colonial Parking who tears down the home and builds a 24-hour parking garage.  The neighborhood is now changed as cars begin to annoy Parcel 31’s residential existence.
· So, 31 sues the City of Oz.  What are the claims and defenses of the parties, and please analyze the likelihood of success for each.
· 31 also sues Colonial Parking.  What might be the basis for such suit and please assess the merits of the same.
· Another situation emerges when Pops buys and moves into the home on lot 33 after Colonial built the garage next door.  After moving in, Pops realizes he can’t sleep at night because of the traffic in and out of Colonial’s garage.
· Pops sues the City of Oz.  What are the potential claims and defenses of the parties and the merits?
· Pops also sues Colonial.  What are the potential claims and defenses of the parties and the merits?
· Meanwhile, the owner of Parcel 9 files an application for a 2-bedroom extension on its home.  The City initially says no.  What would be its bases?
· After negotiations, the City agrees to give 9 its permit for the 2-bedroom extension but only if 9 agrees to plant trees in its backyard to shield the Widget plant from the sight of the new residential monstrosity.
· 9 refuses and sues.  What are the claims and defenses of the parties and the relative merits? 


· Essay 2, Student Answer #1
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· Essay 2, Student Answer #2
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· Property Spring 2008, Essay 3
Essay 3: (15 points)

· Please briefly assess the meaning of the following statements – in the context of what you have learned about the formation and enforcement of property law and the paradigms involved:

		“Private property, with its residual landowner who bears the gains and losses from a parcel’s use, is the best regime for the generation of wealth.  In addition to an economic construct, private property is an institution that enhances liberty.  William Pitt famously declared that the owner of the meanest hovel could bar his door to the King, a sentiment reiterated in John Adams’ admonition to a jury that ‘an Englishman’s dwelling House is his Castle.’  James Madison believed that the primary function of government, and thus the Constitution, was to secure citizen’s property rights.  Perhaps it is in recognition of this rich tradition that governments hesitate to make confiscatory regulations too plain.  Thus, an efficient transfer of property from its former owner to a government designee . . .  is much more apt to be considered a taking than a more circuitous and inefficient one.”

Professor Steven Eagle, George Mason University School of Law, Kelo, Directed Growth, and Municipal Industrial Policy, George Mason University Law and Economics Research Paper Series No. 08-21, http://ssrn.com/abstract_id=1118398

· Essay 3, Student Answer #1
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· Essay 3, Student Answer #2
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hat he has the righl Lo use the path by prescrpiion, becauss he has privty wih B. Z vl argue
thol he has Ro priviy with B because B doesnt even k-aw him, and further, B Rimset has no
fight. Z s correct - even i B had gained a prescriptive sasement. this righf cannot be.
transferred to X, Therefore, us as he can wih B. Z may bring ar action of respass agains: X
and anyone eise who is crossing s land. And, us: as in B's case, it Z coes nol do so. the
clock of eslablis-ing a prescripliva easemert has sfarted 1o run for sach of trase individuals as
well

In 2008, it s Tinwe These. The facts show thal Z s gelling nnoyed His altomey should advise
M o the following aptions: A private land e controlun which he conlracts with B. X and any
olner using the path (o be restricted from its use This does ol miske U most altacive
remedy. because Z would assantially bs paying olhers 10 secure a nglin which he a ready

has.” Sacondy, as stated abova in Time Two. 7 could evercsse his rights IFraugh a judicial land
use confral and bring an acuion of espass against the users o the par_ As established, he

wil preval. Lastly, ho covld seck a legistaive land vise cantrel, by influenc.ng the City 1o enact
a zoning ordinanca of teguiation 1o keep peap & ofl the palh - by ordaming his enfire property
stricty sesidential. This would be dane though tre process of rent seeking, which mvolves
seeking out legislaton as an alternaive 10  privats land use control. Z may argus that e best
wss of his fand is anly I 15 1sed for res dential purposes. and will exshange favors fo safisfy
s preference. This methud i dependenl on whal Z has 1o offer. Theretore, his lawyer will
iikely adhise him that Fe best roue would be through o judicatfand uso canfol,in whic he
can therefors secure 3 legal jusgment enjoin ng ‘he use of the path “or public access

112 ware 10 sue &, 1 o.lg b for he breach of his duy to disclose. £ wil argue (-t he has
suffered damages a5 a result of the continued use ol e path. ad that A had a d.iy 1o et him
know about Iha hindranca of the propary. In defense, A il point out Ihat his agreerment with
B was only in gr0ss, and therefoe it ended when he sold the lard fo Z. Thersfare. A wil argue,
trere was o need 1o tel Z, beoause ossentially lhere wias 1o hindrance. Fuher. A wil argus
Lral even f B can ostabish thal i wat appurlsnan, Z was pul or ingury nolice by the gravel
path and bench_A's argumenLis sirong and wil likely to succeed. First, because i has slready
been establised abovo ‘hal Uie izense vas personal between A and B and therefore ended
vihen Z Iook the peoperty. Secondly, A s correct inthe! Z had the chance fo discaver any
hindrance in regards to the path, because [ was clearly made inlo a path for beach access,
‘hich Z. having waterlion! gropeily, #ould ot use himself. A will herefore preval in 3 lawsuit
2rought by 2

1t 2 sues B and X, it wil bo for resyass, The clawms and defenses of the oartes are above ir:
Time Two and Thice. A5 catablishcd, Z wil provall because nedher B nor X had & -ght lo
cross he property without an agroement,

i (when) B oses his 2w, but wans [0 5ross Z's property, he st has same apfions. Fisl
i can satisty his preferenct by ncoolialing 3 prvate land vse cantrol with 2, n the form af a
servitude, which (s 2 A0n-Irespassory inlerest 1 land that allows one serson fo use land lhat s
in tre possession of anolhor. Il B wants [& maintan e nght Lo crass £s tand, hiave it
ireuocable, ard fun with the land, then he: wil nced o negofiate an affmalive appurenant
easerment.

B dves have anolher route. He can go 1o the legisiaiure and convinee them fra1 a taing is
necessary. He could ask the city to Condemn the paih and give if 0 the “public” in arder to
‘access the beach. The Fith Amendment governs such takings. providing ihat 'nor srall private:
property be laken for publis use withaut just compensalan.” Therefore, B must estabish thal i
i5 & public use e wil argue thal the public s enftied o the use and enjoyment af the waer,
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and therefore by necessity must acoess the bsach. He will rgus that i this makes it 2 pudlic
use and therefore a justifiasle taking. Hle will use fcnt seeking as a method 1o convinge the
legistation that this i in lre best ilerest of the dubli; and of the legislature. The City (and 2}
may object, arguing that th s is nol a pubIC use secause B wans (o use it for his 0w

Hawever, cases have upheld the publics right to the waters. snd by extension tho sand. It
would nof be a siretch for the Ciry lo deem the path  public 1se. As long 26 Zis compe~sated,
the Crty may 'ake the praperty

2) Please type the answer to Question 2 below. (Essay)
ESSAY TWO

In 2006, itre Time Zero Oz needs impravement. and o tae Cily s seeking ways (0 satisty its
preference of improving the ovn and creating more jobs and revenues One way il can do this
15 by working with Widget on securing Widgel a place 1o buid its new plant. Thare are several
ways Oz and Widget could work together to salisfy the oreferences of each. First, Widget
could convince the oily throuigh the process of ran seeking and extraction ta re-zone {he land
for commerc al use on'y. This wouid rake all of the curent residertial areas in a non-
confomming Lse, and would prabably incertivize the owners to sel Iheir and 1o Widget. Totake
rings furlher, Widget could canvince Ihe city that  should exercise ifs condemnation powe-.
Tre power of a sovereignly 1o lake land from a privals owner is governed by the Fifth
Amendment's provision It nor shall privale property be taken far public use without just
compensation.” Thersfore. Widgel would have fo convinc the City that their progosed use is a
fubc Use in order to justfy the taking of and fran privalg owners. Wdget would argus that it
is an actual public usa bacauss tha oparalian of s carporation promises 1o be very profiablc,
thereby increasing casn flow (o Ihe ¢ ty in taxes. It would aksc employ many ‘esidents,
Satislying the preference of the Cityin creating jobs. WWidget will point out dscisions s1ch as the
‘Supreme Courts opinion in Kelo in which It vas held :hal an cndeavor fhat benefits ihe public is
2 public use for the purposes of te Filth Amendment. The Gity might be hesitani to deem this
2 publc use, because it would essentialy b taking property frem private mdviduals 0 give to
another private se, even though that private use may be mors bensficial. However, the City
would ulimately bc sviayed by Ihe fact that the Sudreme Court itself has blessed this praclice.
a5 long as it can he shown that the public wi1n some way benefit

O, Widget could completely forego using the Cify's help and go through the privare market to
individually purchase the land Also at Tme Zaro, it appears *hat Widge has first (ned this
roule by negoliating with the privata owners first. Widget is aclally successful i securing 75
out of the 30 Iots it wants to fulfills preference by opening its plant. However, there are
probiems as well, because: 5 lots n the middie of the desired property -lots 2124 - are hold
Guts. A hold out problem occurs when an owner has no incentiva fo sell his or her land,
because if they wart unti the buyer 15 In dosperate necd of the property, the price wil be
antficialy inflated | could also arise bocause the p-operty cwners simply do notwant to sell at
3ll - parhaps their homs is invaluable [0 them and they never want to lewve. Therefore, oy the
end of Time Zero, Widge! nees 1o resort o other oplions in order 1o salisfy it preference. The
Cily, 1n Ihe same way, musl get more Tvolvec with Widget's endeavor in order 1o satsily Ine.
preference of changing the City

Pagesorny
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o legally prolecred access rgs for aioads, canals and siher improsements. Easames are
generay aieaablo by dood aor wik 3nd oo duscendable. An cateman: vl abays have o
‘andownar st s enafiled b 2 essement (domiran scnemant) and o lordouner hat is
Surdened 3y s easaren: cery e ercmant, Tho dorrnanlfenmen gar's an et 11
Samenna ele's land, and has o ght grarid by ho soniort lengmon n i case, B Wl be.
e dominant tanemart. & has gane a i o <ross 5 proparcy 1o get 1o 1o ocean T2
Smianttenemetis he 0 1hal 3 62 1 o0 tatest (shen it e tbuncle) The sescent 2





image9.png
530

s case would ba A. A has ven B ons of the slicks of s bundle ithe ight fa cross Fis
property 1o get o the ozean). Therelore  fhe dominant and servient merge. the easement
disappears. Ar easement i the righi o enter land Lo do something on L. 1 simiar G (he sight
10 use prodery for a limied purpase, and t zar be limited fo location as well. Because ths Is an
torestis land, 1 is greater powericonrol than & mere confracl, It has greater enforceably srid
abily 0 frarsfor rilarsst o @ 3rc party. These mferests i land eilher mus! salis’y the stalufe of
frauds (and tharefore must ba i a signed watirg), of Ihere are Gartain 1y5es of easemants fnal
0 ot need o be in wriing. This agreement aas not made In witing

Attime 1, n 1965, A lels B 10 2ul a bench in /s backyart o that B wil have  place 19 wax his
board. B nol ol puls up & bencn. bul he alsa bulds 5 ravel path (the gravel path 15 bult
winoul A permission). Narsiheless, A knows sbout the grave path, and has com nanied on
it 533ing 6 "c0ol.* Again, Ihere was no fonal agraemant rrada batvasn e 2 parias |8 and
B)) although B believed these was an "understanding”

Al of he agreements betwesn A and B (the figat o walk aciass the propery. pul up the bench
o vax B's board, and the bulding of & grzvel path). ra considared posiive sasements.
because they allow B to do somelhing o A's land Ihat hie athervise would not have had the
G 10 a5 A negativa easemen: would be one in which one of the parlies would b refrined
from doig somelhing fhal. I Ihis case, however, il 5 pasiie because the dominant (B)is
allowed to do someting an *ho sorvion (A's] snd. As mentioncd above, Unis 5 1ol 2 wriler
sasement. Ihers s o I"dicalion of a wiling, n fact, hey never had a formal agreamer.
Trercfors, we must consider whefher this saseent is other mplied or by prescriplion

An casamunt by impiication exsta from *a rior existng Use” {2, the land was being used for
inat purposa whan it was comvayed, and is Use was apparent 1 the b.yer) or by "necessity’
(1., the easement is reascnasly nceossary t ot e buycr oblan valug form the land). An
easement by necessily nacessitates that in ordor fur a pruperty 1o bu used praductoay, ers
oy be a need [o use anothors propery. This is the ide of accass as maxizing utity. In his
case, the eesemert does not appear a exi: ffom necesly. Further, an easement by
impicalion can k= srea‘ed cver lime. f would be an impled easemert ar e basic of an
apparant and coNUOLS (or pert aneny use of 3 portion of the Iract exisfing when the tract s
Clvdec. It manales from an existing prior s 1hal 15 apparent an he ofer Siuatic s when
the court finds necessity and equity requires it An fmplied caserints extent wil dpe-d on e
ercumslances under which the canveyance of land was made, indluding the eent to Which the
anner of pror use was known by the parties. Each party | be assumed o knaw atout
reasoniably necessery uses which are apparen! zher reasonably prudent investigation. This iz
an example of an mplied easement created over time. The easement granted the dominant (8)
3 rightin iha servient (&' lond, 31 1t a5 crealed froem 1980, wren B began tc wak across.
A land 1o get 10 the osgan

ILis ot an express sasemart, becass expioss oasements requires tha i safisfes e siature
ol frauds In s Gase, there is no wrling bt cannot be an express easemen. 113 also not an
sasemnt by prescrialion, which 15 analogous to adverss passession, I ihis case, A did rol
ac: 1o dofond Tis property rights in any anner, suggesing that 1 was ot an adverse
possession situalion. 50 t was ikely 10l an easement by proserption. It apgoats o certinly be
on impliad positiva in gross sasamant

This is iffecent Irom a icsnse, pecause a license is permission  enter land to do sometfing
that would ctherwise be = respass {1e.. permiing a guesl fo come in for dinner]. It 5 not
considered an mteres! [+ and, Generally, Ienses are freely tevocatle. However, they may
become ievorabic through 0sioppel. For exarmplc, 3 IGerse cannct be rovokcd alter e
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licensee a3 erecteq improverrents on Loh land 3t consicaratle axpanse white reying on he
ficensc. A cense may lurn inta an easerent. For (his 1o happen. ther must be a reasanadle
relaTonship batween the partis. The owmer mus! have cansidered the use < be okay. and ha
user shouls have relied on his acess and invested bassd on that acess. Oral oensas are just
8 binding as willen liconses. Ahcugh th s a frst may appaa 1o be.a license, becase It was
oral,fhere does not appear 10 be any substania: investinests in lcrms of bullings, olc. being
madis by B on A's property. B did however, buid a gravel path and 3 banch. e woud fikely
arque thal nol only was there an egsement, but f the easement argument faled, that thare was
2 liense between the two parfos (A i B} which became rrevocatle once he canstructed
items on the property {1 iho gravel path and tha banen. Sore courss do hold hat ienses
01 be revgked by the lcensor, even f he licenses has spent money in reliance on the | cense.
and even i ha licanse was onginally infended 1o be & totinuous 07e. Liconsas aro usually
rovacable, wih damages. and GaseMIONls arc irovocable

e mus: also delermine whether his eassment is i gross or appurienant A% appurtenant
oassnent ltaches to the land, and exists when {~ere is a burden and beneftto the land. i can
90 1o succassors, ai is ransierrale. G he offer hand, an inaras adsement is 3 parsonal
priviege and is genera ly assigriable sbsent mlent 10 the conlrary. I fns case. i f s far
dificut to determing whethor (s sasemen Was apaurte=ait (anG rUAs vt the land) o
wheiner i was mere n gross (and only benefits B Rimscl 55 a person]. We must ook 10 e
INGNL of ha parties, however, L s more than fkely, and A waLld argLs, that he masnt for the
easement 1o o¢ in 9103 bocause he oy wanted fo create 3 persanal ight for B.

ALlime 3. n 2004. B bsgan fo swith u3 his (5uting and begn crossing the ocean m the
aftenoon {vs the marming, which he had been daing). In addion, rada and greupes begn
0 {ollow B, and also used &'s properly fo get o the occan, since B Yad become Guis popular
‘and fairly well known. In particular, person X began to crass the path of A' arapery. I ihis
sense, & may be conside-ed [0 have ehangad (he scape of e easement, Instead of it being for
his cwn persanaf uses, he fs now using it for a ifforent purbose, and Fas alowed others to
entor Lpor: &' [and as well. e is o longer using it for morning surfurg, But s now using 1t for
afternoon sess'ons, while beng tagged along by with hs grouplss anc he madia. We rust
exarhine whether s change i i wasernerr nght (o B s lead 1o s fermination because B
has now changed the scope o the easemant. 8 s no onger usig the casement for the
purmoses for which A greed ta. A lold B thaf he cauld Use the path and pu: up 3 bench fo wax
i board, and so that ~e could get essier atcess 1o the ocoan. Now, B s Iying 1o use A's
propsty to not only 5ot casior 3ceass fo e acean, bu also ta promote h msell ana he i leting
the media 373 ~is groupics use it 25 well

ALme 4, in 2005 (74 ycars aiter B began cross A's properly 1o gaf to e ccean, and 19 years
after he bui the berch and graval path in A's backyard). A sold his properly to 2, never teling
Z expiieity about B ritual cross the praperty This raises an issue of nofice In land
ransaclians, and buying and selling real estate, theic: are cerai banais and burdens placed
on sellais 3nd buyers, For instance, becauss ho s or can only sallwhat heishs s for
himsel_then an issuc that prosens tsel s marketabilty of ie. In addiion, real estale brokers
are fiducisries to their cients and mus1 rapresent Iber client {buyer or seller) (o the bast of their
abily. Based on the Basic Agency Theory, a broker is an agent of, and for ine best mterest of.
their chont As such, thay have a fdusiary duty to aot swindie, taka advarluge or Lsa
ntormation 1o deteriment them, and cannot pt themselvas it a posilior 1hat s antagonistc fo
ts principals interess. The prircipal 5 (he person who =res 3 broker (.., the buyer). and the
brokeris 1he agonl wha is responsible for buyingisaling a hame.

capeaaits




image11.png
Ies 1 vy 113

Whan A 5o he oroperty 10 2, we nust ask whalher the reasanatie burden should be placea
n A ta disclose that 8 has an implied easement on A's propcrty. On 1 ofher hand, we try
nly those burdan thal e absolulely necessary on selers so as o mimimize transsgtion Gass.
herefore we shouia also ask whieths B. witboul to0 much troutle and cost o himsol, could
haye discovered whether somebady (1., 8] had an easement on A's propery, o any ather
encumbrance. n ths case, A would argue thal it wasn' his <sporsibity (o 16l Z abou Bs
impfied casament on A's properly because 3 reasonable. prudent buyer would shece afead of
limo, before purchasing progorty whather fhere were any ereumbrances on 1ne land. On The
othar fiand. Z would argue that i wasnit 0bvious to Kim hat somebody would be usn his
property o gal o the asear, and therefore, A shauld have tlc i about 1t ané aut him on
actual notice. The udge wou'd ikely rule fhat Z sho.id have chackar tha property for any
encumbrances when he chacksd th le tsei, because recomding systeme sllow us 1a verry
tile and 1o determine wheter thers are any s, of encumbrances on proparly. As a buyer. 2
Should be on constructve notice that becaise tha ocean = bahind A's home (soen o be 25
homel, and if there apgea- to be 1o ofher "sasy” paiways 1o gal rom across the sireet, aver
the PCH, and over to the acean, that there may have been an casamen that was areset fo
allow peosle 1o gain easier access. The burdon shauld be placsd on the buyer i Ihis case to
heck for any encimbrances. Thersfore, 2 shoukl have been on consiructive walice, or should
have actually found out aboul the seserent

Atiime § 2003, Z consuls me as his attoricy. Z has several righis and aptions in this case.
15 partcular, Z could argue thal Ine agreemet botween A and B was 3 lisense because It was.
oral, and is revacable, shauld be nterpreted more sticty based an the purpose {anly to have B
wialk acx0ss the property. and not hava 10 groupies and the mediz do the same. and 1 merely
a confract fight. In this sease, Z could argue al because (here has baen 3 change in the
prpose forwhich the lcense was created, and since icenses ars revarable, thal he may
ravake the license. and B weu no further ight o the property. Thislikely would ot be his best
argumont beause it appears as though Ihe agreement befwean A (pravious owner) and B was
anmplied, gostiia, sppurenant easemer, Tharefore. 2 woult niow want to argue thal
because B has changed (e naiure of the easemst, fhat he should be erja.ned from his right
10 25 property. Agai, this may nat werk because imoled easemants ke cher sasements are
generally irevocable, and are propery-basod, yvirg B a proderl rigniiinierast in 2 property
On the ather land, Z' other option would bo 10 crler nto 3 pavate land use agrecment wih B 1o
slop corming anto s land. Z may want ta create a privale agrcoment between himsslf and B
hat fbits B from using Z's nd for any purpose. Suppasing that t wouki be quie simple for B
@ get aound (o the ccean andther way, B Mmay ag-ee to e privace agreement far a smal fes
and use a diferent path 10 get o the beach. On e sher vand, B cowd argue that hi is
masrest pa for him -0 ge1 t the ocean, and that he has an Implied easement wih A. and
tnetefore he has the right to s 1is propery. because 2 shoud base hean nnfica whan h
purchased the Iand, snd terefore. he may arter dsagre to the privale agreement or sk for
oo much mansy I nis case, 2 would 1ave ta approach the City Counciiman to sec If he couid
ge: 2 servitude placed an s fand, or any otner ordinance that would prae &% use (along
‘with Others uses) of Z's land. In s cass, B may also wank to recruit M naighbers wh also
may sithar b experiencing the same issues with surfars crossing thei property al Ihe moment,
or some time in Lhe fulurc. Tho neighbers of the propsrlies alnng the acean, may be sbls o
coma together and get an orinaiice o1 res'nctior pul in that profibits the wuse of Isir land for
erassing purpuses 1o get o the ocean. Furihermor, iris olher opfon would b2 10 g0 o &
legisat'va body 10 et 3 ‘eguition put n place 1t prohars s wse of 2's and.

Nolwistand ng Iis, he may have s arg Jment 3 biet g-obazly not a sirang onc). st trs
aroupias and media personnel. espaciall X, ara frespassing onto s land. He may also fhon
wan o sus e parties under Judcialland Lse controls. Judiclal kand use controls are
essentily a by-product of piivats property, Ou'side af a state of nature. paople have private
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properly rights, which Include their 3biity o include and abilly (o Sxclude, %ith s, e
government has provided cartain ighs a1 apply to al basic tenants, including judicial land Lse
contrels o raspass and nuisance. If al else faf, B Moy want 0 &k tho governmen o
ondem the property through erinenl caman, and then (o make i a poblic access path fur
veryore 15 get casicr acess 1 the beach. Z woukl certainly Gppose Mis property beirg
condamned and baing used 25 a public pathiay. Therefore, in oider Lo datarming whether
erminent domain wou'd be appropriata, we waul havs (0 G0 a tak ngs clause analysi, bacause
55 staled in ha Sth Amendmen. "nar shallprivate property be ‘aken for public use wihout just
compensation.” For a proper lakieg 1o occur under emincnl domain, the goverrment sl b
able 1o show that il was pvate proparty that was o ther fakeninot aken, and that f i was taken,
it was laker for a aublc use (and argualy, @ AUbli access raad 1o gal to lha beach i most
Tikly going 1o b considared 3 putlic use bengfi al indiduals who can use 1> ge G Ihe.
acean), and that e persoh whese progerty was laken was usily copensalsd. See
Giscarssion of prvale land wsa conlrols, juiial fand uSe canirols 8nd pubir an use contols,
ang cmincn Goimain i next question. Fiivale lang use conlrols are Bxar1ples of pruate.
rdenng systems, where public and Use o110k, requiations and eminont domain are
xnmples of prvala ordering systore.

F B loses Z and no langer has on entifement 1o cross B's progerty, there ere other optons for &
25wl 1o salsly his prefursaices. Again, he may want o enler nto 3 privata corlract with Z 21
the use af his land. I Z desides 1o charge him oo much money To onter irio s private
contract, ihen B mighi want o instead azproach cne cf Z's neighbors (o deferming wiethr ne.
can do s chespen through their araperty. I nane of the nelghtiors agrae, of i iy ord up
Charging B too much maney, he can fhen approach ha City Caunciman and gef a zoning
estriction or an ordinance gul nta place that Alows him 10 use a certain piot of an 10 5ct
o3 o the acan. Z and his nsighbars would fkely be against this ides, <o they wil probably
iry 1o oppase i and alsa 50 Io the Cily Counciman to mesf thar prsforences of not having &
a1 ofers cross anyone's land. B may then fake 1o The egsiator and ty (o gel a regu abion
putin pace that quas him he figh 1o cross Zs {ar someans else's) land 1o get ta tha ocean

Esseniialy he same oplions arc svailable 1o both indiiduals. Th opton tai 5 used depends
on the prefrerce har s 1o be mat. Indiiduals may participate in private, of publc land use:
conirols to meel their preferances, and are atways mhersrily protccted by judicia land use
conteals {i @, espass and nuisance) Further, f all else falls, a person Gan Iy fo gel an arca of
propeny condemnad by the govarnmant {eminent domain) fo also mee! Iher prefarances

2) Please type the answer to Question 2 balow. (Essay)
Fasay2

In 2008, when the Gity of Oz s n eqonomic shamblss, Widget Corporation approaches (he dlty
beacause Ihey want o sstablish 3 now plant which wouid employ many residenis of the City of
02 The dity ras altsady considered a re-develbpmanl of s arsa, 50 s would ike y fl n very
well with their new plan. Widget has enlified parcels 10-30 as tne location uhers they would
Tie 0 buald thatr e plant. Widget enters into privale land use agrasme s by cartracting and
negotiating with awners of iots 10-20 3rd 25-30 Tharaford, Widgel noiw uns these propertas,
arnd is ~pw waitng o oW oflols 21 24, The raason Wy thess owners Iikely fLse to sell s
dua to the princ pal of “holdouls.” Tne idea of holdoul  h resull of mu iple partios who must
b negolisted with 1o accomphsh a targs Lusk. A4S 3 resul, pr cos gl infaied beyond what tho
Prarket should are 25 a resulaf ndviduals not wanfing Io seil. o "holding out” 0 ge' a higher
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2)Please type the answer to Question 2 below. {£350y)
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102006, 118 Time Zero. 0 neads mprovement. anc 50 e Gity s seek ng ways 1 salisfy 15
preterence of improting 118 n an sl ror obs rd reve e, One 43y i 0an do fs
12 by workirg vth V¥ 0361 o securicg Vidget  lace t ule i rew plent There are soveral

= D it Viiget o wark ogethr ko safsy e referancus of cacn. Fhat, Widgel
‘Gaukd convirca ha ey 1L i Ihe Br0cess.of ant sesKing snd exracian o e-zone he land
for commeroal use ey, THE woLle make 3l of the cLTant reswlenal °6as n a nor
onforming uea, s .l probaiy mGoniize o owers to el thirard o Widgat. To take.
g her Widgel skt cor e e iy Tt should exaras 13 Sondernalion 20wer
The peawer f 2 sovergnly @ 1a<6 and o & pivats QUnar s govemed hy the FITh
menciments pravsion hat ‘nor snallprvate picparty bo aken for SUbe LS WOt jusk
compansalion= Teratoro. Nidgct ot d Have U connanos the Oy hat e proposed use is 3
PUBIC Use it Grder 10 jusy I aking ofland from pravle ners. Uiidgel would argue hal i
¢ 3 actual bl uso becauss Lhe speraton uf s corporalcn promles 1o 0 very pralable,
hetohy increosirg Sash 1w (o he o1y n taves. sl slso amploy s raskris,
S3tsiying e prefe-encc ofths Gty in crealng 02, Pidgel W1 polnt ut ceCions siich s the
Sprems Caurts aginon i Keko m w-ich [ 128 heid 1nat o endepver hat banofis (e pUBI 5
5 e 15 fr e pupases af the Filin Arandmars. 1ha Ciy mh: bo hostant 1o deer e,
 pusvs uso. because 1| Would ossentally b taking poperly 11 pruate awiZua s 1s ivs L
Sncther pate Use, ever thaugh fhal prisals 450 may b more bensical. However, e Cry
ot ullmately b vy by e fact sl 2 Supreme Cout e  as blessed th s pracce,
3310rq a3 1 Gan Be shown 3! the public #1in soma way sensil

O Widg could comphely foress sinq e City's b p and o thiough ths prvaze marketfo
indachialy purchase lho and. S ot e £6-0. 1 3ppeses 1ot Hidgel hes st ied s
FOULE 3y AEQUIRING v 6 Brivate owners hs:. ‘Xidael 5 aclually SUGCOSSIU Ih Sec.nrg 25
o o s 3¢ el rarts Lo 0 1 iy praferenc by operieg s plar, Haweys, here 1o
pioblens as wel,because § 015 the midkle of e das A praperty - l's 21:24  ate

Eice. A hod out pablam occars when in ownet s na aceniue 1o el s or er an,
beciuse f they warl LA e biyer ' i casserste noec of he prapor, 1o cs wll 96
by imlates. | s0uld siso arise bucs e e proputy owters SITFly oo 26t 4B o sl ai
Gl - parmaps e - horme s nvalvatie o them snd thay naver want 10 leavo. Thercore by t1e
o Tima Zera, Widgel reoes 1o eser o cihe: oziont if " o Sa'sty s referenca. 172
i1 e 536 vy, Pt ge: mors meoivect ih WidgePs ndoavr m ndor 1 Saisfy e
proferorse o cang ig e Uiy
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10 2007, 11is Tirmo One. TheCity and Widget have naw come logether in alignment for e
ommon purpasa to compal fna land owners in sellng therr property to Widgel, because this
would safisly bofh preferences. So, Une ity is convinced thal Widgets use of he land woLid
36 2 public use - most ke y influencat by Koo and is predecessors in dseming thal a public
3anelf 15 3 pushc use Tha City wil also paint 10 cases Such 25 Poletown in which the ares was
nnesd of mprovernent. Tharsfore, for the time bei~g, Widget and s Ciy have "won” irc

The ownars of Parcels 2124, howaver, have an argucnmant againsi condematon. They wil
argue that their and s not n 2 blighted state and therefare the taking 15 ncl ustified. Trey vill
argue thal Widgefs Use s a privace Use aecause W 03e11s a drwals ca-aporatior. They wil
orgu Lhat "RuEi use” shotld mean that he lend is in the contralof e goverment The City
will agar o 1o Kelo 23 3 defansa, noling thatin his case, a combinalion of parks, prvate:
business areas and better housing was deemed a public Use beceuse 1 mproved the area and
consitifed a benelt

Un‘ortunataly for Paicals 21-24, ha Cily and Widget have a stoop argumen that 1s backed up
by 2 Sugreme Court decision. Altrough hey are rot particulary bighted. o5 long 35 the City
and ‘Widget can show that he lan wil bz mare valiaire by the use of the pant, 1L s a
justiiable taking

Alsa in Time One, Widget is successful 1 condnging the Cily To changs tha zoning of he
parcels i aas alrsady acauired  fhe srivale market. Widgt accamplished (s theaugh rent
Seeking, 11 which l nagofatact wib thi City o el ulf] s preferences in arder :o secure the
Zzoing thal i wants. Hore, | was piobably easy for Widget to corvirce the City, betause i
proforonce was lo mprove ho Gy, However. parcels 31-35 are ot under the canrol of
Widgel yet -W dge1on  has up 1o ot 30. Therefare, the Gwne<s of 31-3b have options. They.
can séek 3 variance, which wold allow thern 1o cantinue wih fl:ir non conforring residential
e, or scok and cxcoption, which WoLId oeem the non-conforming. Hoviever, fis 15 unlikely
because the Cit's preferences far improvement woutd nol be “uflled o hererore s unilkely
10 agrea. Theralore. 31-35 wil Ikely orgue Inat 1is is a raguiatory taking. A regulaticn s 3
Taking per se i st tha owner of 100% valuo of his land. A roguiation may sull be deemed 3
taking It the aoplication of the ad hoc analysis leads 1o tne conciusion Inat i s "gone 100 far
Th ad hos analysis is based on the followng factars: () economic impact on tha proverty
awneticlaimant, (2] the axtent to wihich the rgulation interfarcd wilh reasonable investment-
backes expeclations, and (3) the character o extent of government action_Here, 31-34 wil
arguo thal Iherc i @ negative cconomis impact. Secause now heir horme as ey praer to use
15 valueless. They will argus thal they have maie ressonable investmert backed
expecialions by mainiining a home wih the expectatis Urat il would nGt be re-zoned. They
have Tyved n expocalon of s for morc tran 30 years. They wil further assert -al tris
governmental action is isherently ucjust. Th Gity, i fs de‘snse, wil argue that he ownors did
Pt make 3 reasonable investment sacked expectalion, bocause (he Gxpectation alone that
Zoring will po: £hange is not reasona’ s, 1 wil further poit ou that s actions do nol go 10s far
bocause I acions wo- 1o keep In e fhe arganization of he city as 3 whole, a a the.
Eucldian Zaing moda), which places. parcels of ke zoning aound eachother in orde (o
preven! negaive exteiraliis and for publc safisly purgascs. T+e City wil goin o that since,
130 gre bemg usec for 3 commercal purpase, I anly made sense 10 nclude 31-15 as wall

The City hat 3 stronger argument, because s true hat the s mple axpactation fFa1 the zoning
will not chango is ol feasanable wilhoul another assurance. Also. I s in ine wih the Eucitian
Zoring moiel Thersfore. the Ciy wil provail

In 2008, 115 Tiena Two and the plant = now in operation. T City wil feel ustfied in ts
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docision to chiange (he Zoning and condem the haldout propry because WWidge s i fact
profitable.

Wi fha owncr of Parcel 23 sues the Gy, i be for an Unconsituionsl Taang As.
desciibed in Time Gne aiove, 23 wi argus hat e 'aking was not 2 pustic usc because iLis in
the private confal o Wiaget, not he Git. 23 wil argus Ihat Ihe whole point of the Takings
clauss was o it the Govarnmenls coertive power 0 lake oropasty - L1 1 be ted 10 s
public uses only. 23 wil further paini oul ol his land was not bightad and therefore il did nal
nead marovemonis. Therefore. sharping (o uss from rsidential lo part of Widgers plant did
1ot benefit the communtty. 1he Cily wil again pointfo Kefo In s defense. It will argus that
‘anyihing tral banafis e public s a ustiicbve taking. | wi point oUt fhat Widge 15 1 fact
prafitable and the publ ' benshtng, and by and large ikes the foct thal i s tere. This
mears fhat even i 23 was rol i a bighlsd atate prior to he faking, s st 3 justieble pubic
s becauss Widywl improved it that much more. Ths Cty has he strcnger argument
bacause, a5 stated above - Tima Ona, L has a Suprerr Gaurt detision to back it up. The fact
(hai e propused use is a0 longer specutalive but mstasd i a provn Improveren! which s
ostly appreciated by e rest of Ihe low also supgors the Gity's orgument that i @ benet |
1o he publc. Thereforc, the Ciy wil arevai

For the saka of imaine, when bafore the zoming of the land accurs for parcels 30-35. it Time
@5 A s fme, the ouners of 31-35 have not yul sold o Widget, and ther lanc s st
residentilly zoned, and therelors they sl oserate urder complele propery fights

Whan tha zoning laws are changed in Tin One, 30-35 are all sxercising @ non conforming use.
of their propeny. As stater abava in Tir'a One, 11ese owners have optons of sesking a
vatiance, axception, of to Stop he Zoning hy claming a regulatory taking. AS anayzad, thay il
be ursuccessiul, Therefare, whan 31 suce the Gy, & il e n vielafion of e Fifth
Amenciment for a regulafory taking. The arguererts and defonses are asserted above in Time
O, wheh concludes that baca.se 5 n o 4ith consistent zoring and tre expeciations that
Z0ing ol not change were raver ssured, and herefore ol reasonable. Therefore. e
iy il reval in @ cla by 31.

32, towaver, sells i1 property and the suosequenl purchaser does conform i fhe zering Ly
bulidng Colanial Parking. As i sirts 1o 3 ioy he athes fesicents, his coJki Spur on lawsuis.

I fuct, W fucts siate hat 31 does ndeed sus 32/Calorial Parking for ifs use, 31 wil claint that
Colorial s & nuisance. A nuisanca i an nrcasonable inerference with e uso and enjoyment
of anather's propery. 31 wil argLe that It low noise of he parking Siuciure s anmoying
‘and inffinges Upon his ngr to peace and quet. He vill argue that the sight and saunds of the
Siructure keep him from énjoyng his property anc wil Seek ta get Colonial enjoined from further
usa. Howaver, Colonal vl 3ssert that alacugh the uso is nlerering with 31 Lse of s
property. i s ot an unreasanable use bocause the fand is zored for comerciel puTposes.

oty In ac, Colanial wal State, L8 3” that 1 i wiolatian of the zoring ordnancal Colonial is
orrect - when the Ciy changed the ordinance, 31 los: s rights ko complain of & commerical
use. Aler al, Celonial 1 making a conlorming use Gul o his property, which makes i
rrasaniable, 32, on the obher hand is not. Thercfore, Colonial wi preva.

VWhen Pops iuys s land, 1 is Time Three. Pops comes in s a subsequent purchasar of ot
33, fter he land has been zoned for Gommercial use. Paps may iry ta assart an action against
Colonial for pruate nuisance, jus1 s 31 did,to satisfy M profecences. He wil argue thal his
ack of slaep 8 miringing o7 his enjayment o fus propery. 1ha fhe traifc figh 1s an
Uneasanable nferferenc bacauss  1ashes Ira H property. Justas n ine lawsull agamst

[
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31, Colonial il asse the fact that /s workirg under 3 confoiming use, and terefore any
interference fs not unreasanatye. Caforial will hava the additional defornse trai Pops Came 1o
the nuisance. because he knew or should have known aboul the garage before e purchases
53. Colorial has tha sionger argument. Just a8 in the sullvith 31, Colonial s confarining 1o
2aring laws while Pops i fol. More importantly. howevor, Paps Gid come 1 he nuisance. He
had 2 duly a5 a buyar ko seek aut any hinderences or tarfercnces of fhe land before he.
decidedto puchase . Even ¥ ha asn't given exprass actual notice, Pops should have been
N SONSITUCIG or IquI'y N0le by the fact hal the parking struclure 1 hard la miss Faos
cannot Anovinly move in naxt o an existing parking Garage and Ihen laer Iy 1o has &
removes hecause he decides he dossn ik 1.

For the sam roason, Pops will not prevail when he sues the City. Pops wil rgun ial he had
26 "atics af the zoning and therclord it would be LSt 1o eréorce it agains: him. Tharefors
Paps wil canclude, he should be able to mainiain the residentialuse. The City wil defend ielf
oy noting “iat Paps hiad & duty 1o ook for the zoming. The Citywill it o that the gagarage
Shoutd heve put Pags on nquiry 101 of the possibiy that he 20ing could ave hanged
Pops hasr't niud any reascnabla invostrent backed expectafions that we know of, and e
20fing wobld be a part of public records, oasy for Pops t discover. The Cityis carrect - 15
“he rasponsibiy of the buyer to be dilgent ninvesligalig the naluic of what he is purchasing
Th palicy behind tnis 15 that a property awner should nol be rewarded far sieeping an h's
dukes and chosing fo remain ignaran.

Whaa parcel @ fles for an application for the two-besroa extension, it = Time Four This
coniios a non-conforming use of the property, since it s zored far public e ony. The City
has Ihe right therefore o 53y no. because in granting &n exceplion of variancs, a non
conforrring use would defeat fs preference and efforte -0 IMpiova tha cey. One way 1o improve,
the iy 1 by oaking surc fhal everyining n i fne a1 efficient. Awarding a variancs Lo @
parceln tra middla of other fke-zoned parcels would be inefic:ent 310 sand ha messago (o
oiher parcels that i is 2 possibity

When the Cily docs agree {0 allaw the exensian, it doss so wih » prowsion allachcd 10 1. This
15 known as a1 axaction. When 8 sues, 9 wil claim that (nfs i 3 taking, ebcause it s
conditianing ifs permen on graning back to fhe overnmont an affimaiive easement or
covenart. @ wil poinfto Notisn and Dofan n which, he Sup-eme Court struck down such a
propasian. In those cases, e rule was Ihal a1 exaclion will e jusified only if (1) there s
Suffient nexus between the actiy scught  bu poitiod and e njury to be abated, and (2)
Tthe sracton demanded wil suffcienty rabeve hat injury. 8 wil claim hat this 15 unjust ed
fequest because Ine o room extension has nothing 1o co with the trses. 8 wil argue that
Planting traes atone il not keep fhe sight of the: hous fram the plant. The Gity, howevr, wil
Grgue that it is justied, becacse tha sntansion wil ause 3 negative exdernally of 3 poor waw
for tie Wicget planl. Therafore, thera s a "oxus botwoen the exiention and Niding Lwih trses.
e Gity wil fiher argue that fhe exaction demenied - pufing i troas, wil suffiieatly solve
s prablem because the extension sl be bipcked from s gbt The City has the sisongest
argument, because pulling up :he Irocs s icd 1o the fact that there Wil bs an extertion. Tha
exteniion rauses e "imury” of the bad viaw, and the froes remecy ths inry. Thersforo. ilis
ot arbitrary but instead has a purpose {haf has 3 newns with the propusal. Therefore, the City
will provall and 8 il crly be allowed to buld the extansion i ha aiso plants the trees

3) Please type the answer to Quostion 3 beiow. (Essay)
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2} Please typ the answer to Quastion 2 balow. (£3535)

Essay2

I 2005, whenthe Citycf Oz & n o shambles. Vet Corpniation spproschas tha ly
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prioe for her land. Guwnars of pcels 21-24 likely snorw hal because Widget Comoralion vas
already purchased every other ot arotnd them thal thay were caveting. and because ey likely
MUSE purchiase 21-24 {chances are these los sl in (ho middle of heir coveted areal. Fen they.
an "o out” and ask for mare money “or el lanc, From an econoni perapectic. this
akes pertact sense. 1 people zre rational actors, fha- mduicuals snould hod oul fo riore
meney. I the Gunrs of 21-24 realize that Widgel corporation s liely in & tough situation and
probadly mus! buy tnei iats, then 1~ owrsrs car thearercally ask far o ot iore moncy han
they viould atharwse receive. Therefore, hey aro prabably holsing out for armarly economic
#ea30ns. 10 gt more money 0wl of 3 by cormoration

10 2007, The City of 7 aprees 1o conder lofs 21-24 oul of putic interesl, Widgst
‘Corporation Iikey Iried to negola-ion wis Ihe 10l owners, of 21.24. and bocausa they ara
progably unsuccessiu. in enlering nfo a private land Lse coaro, hey decided to ask e
Qovernman o axercise thei power of eminent dontan and condemr fhe property. Eminent
damain s the posver of 1 gozerman! 10 07Ge property awners (o ransior thair property 1 tha
government. The faunders of Ihe contitution belleves that eminent domain was ar inharent
Soverign uthony. It has 1o exit. bu; because iy scught a Imited goverment. hey 3ough to
1eSHic ese powors. I s considered an inherent power of he Savercign. I is ot powar
qranting. tis power imiing in the govemments abiy 1 wrest onp of i property The 510
arendment 10 sfate’s corollalies i the gaverr ments power. T1e Sih amendmant eands
10 the fakings clause, and io the due process clause and pratecton cf Ifa, iberly snd properly
e takings clause it he 5th amendment o the US sonstiulion, orignally was a | tation on
foderal pvers because the 151 10 amandments only appied fo the ederal governmant
However, it has biasr meorporstad rough (ke doctrng of ncorporatian In i aaaly 1o siate
goveriment actons, Condemnation i the exercise of s power T taking s tha oftec of
ovurnmental sclon Whether tiough candermnal on, nvers condemnstn, of requitary
{aking It results i 2ininishad value. Eminent Somain allovs the gavemmant o farce.
trasnfers of prcperty from owners o el hrough forcaicoeraion or 3 voluntary Tansfer
(consansual). The &ith amendmen takings clause stales: Nor shallprivate eapety be fakea for
PUbIG Use wthou Just campensalion, This enGompasses the properly and abilly ules st forth
by Calbres: and Malamed, because the "publs usa” poman 1 2 praperty e, and (e
"compansation” 1 a Iabilty rue. Thero must be just compensation. 1l e detemine hat it was.
private property (popkes houses). and that e government has conia Lo Take  (condemn ]
for putlic Use (1., Ul a corzoraton that cauid help hire most of the alzens of the Gy of
210 help s erorormic status), then lhere must ba st compensalon fo* s, The (ahonales
behind sminent domain inc.ude effciency, sohing 1he croblem of holdowts 2 further societal
values, ana the care functioning of governiruntin thal the government cotid hardly go on
o The power to teguiate. howevor, f 1 9625 foo far, hen it s considered a faking. n
partculr, horc cons an eifiiancy problem with Foldous. When you hava haldouts, s

f0gu s the government lo have this powar. Therw are cerain efftiancies hetuse fhere arc
high fransacion costs. I arcer 10 a#01d Mose Moh transactions coss. you Must have cosrcve.
kings (Posncr Avficis). From an oa~omic pe-specive, the Corpansaliun ragrement avaids
plunder. Because f you give the govorimarr. Losecive sowrs o fake your propercy, 2nd f powar
Sorrupts absagiutely then you know [he Goverrment il plurder. Howsvar, bas4d or e abiity
ale, T cretes an incaniive bo channe he Gove s MENT €3aurces into wha i tly necessary.
Becuse thay have a finie budget, then thoy wil ol have n nfiit amourt of plundes. Thus
msering this ibilty rule (of just comoensation) 5 actually @ G20k on Govainments power and
uSe Of s pawer 10 Maka sure ey make the most eficient decisions. A cosrce Iransler gats
1id of hgh transaction costs. I can a0id igh tansacton costs. ant avoid holdoul behasior (35
in tis siuation whre lots 21-24 were urwilig o sel, and ikely were gaing 1o ba charging far
o6 much money 10 widget carporalin for e ol of th propertes). Ono of Lha s an ha.
power s that Ihs Takings st 66 fo & ubliz Use. Pubic 138 alausa requives Us 12 determune
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what exaclly is pubiic and what exaclly s use. One section of Thoras Cooley's Treatise 00
Consitubonal Linitations & on t+e S amerdmen! Takings Cla..sé and relcvant State
Consiituional provisions which t s, Cooley notes @ large number of cases where the
public uss clause was imcrpretcd 25 nceding sane sart of sctive use by the publc (cantrued
Us6).relained owaership by the publiz, and han usa by ha publ: tactual se — fonds, post
offices}, fhings nevessary t the functioning of the government. Over fimo, his a6 worn anay
into 2 waye. Jugieiol deference, and incrassed conoept of the appropriate funchions ol
governent Based on jud cll deference and the sepavalion of poer, there is a confict
because il ihe judge i lryg 1o daterir whether or not ' Iru y necessay ard If s aublic
use, al kinds of determinations to bo made ander the sV standard, znd given tre des of
separaiion of powers and e need fo fjudges 1ot 0 be aclivists and overreaching, then in fact,
juticial deference came In such (e secand.guessing tha agiskave datarmiation of whet o
publc usa 15 bacarne frowned upon when the jusciary would bo dericing the logiiafionipublic
900d. Legislative delminafion of what consaiutes a publc use fs “well rye conclusive”. s it
Feceives almost o scrutiny fram the judic.ary. This first poinl discusses publc use. Seoond, we
must ook 10 ses what the government can hardly g0 on withoul, This i ke idea of ncreased
cancpt of the aaproariate functions of government. With Gxpaision ul goverrrmont wh ch
becamse defined over Line. the kinctions of government have gencrally crcassd. Our
wilingness 10 sccep! Gerlar shings 5 beg the apprapate role of governmient has generally
ncreased, and as such fhs amount of things that are publc has increased. As so has. he
‘expansion cf tha lmitatons that he public Use clause Can provde. I he legisiadon
determnation of sublic use is well nye conclusive, and Judgos refer to L, and legistature has the
power o do f i the 1st place. then eventualy “public use” becomes wratevar tha legisiatura
wants.

Acgording 10 ths way of thinking, tha govarment hs the power fo Gongemn progerty so fang
51 s for a justifable public use, and 0 long 35 there is Just GoMponsation lor e (aking of
prvate property I tris case, the City of Oz, considers the condemnation of properties 2124
necessary” or their “e~developman olan. Not only must the ciy condsmin the lsf-over [ols 21-
24 (which have nat boen surchesed by Widget), but it must also chiange i zoring ordinances.
o ft 1 ine with Wicgets new davelopmenl. Therefore, the City decides to re-zane lols 1410
B 30-35 (surioundig the soon-to-be Widget Corporalion] Furtaer, sssuming that the parcels
10-30 were also residental. hen they WoLId alsc hava to bs re-zsnad from resudent 1o
commersal o it in line wih Widget Corposations” use of the parcals. ASsuming that hese were
2150 to-zoned. i brings us to the ssue of zoning,

il wren we are n a stale af nature, tere 15 generaly the idea of "everyone for
themselves and "Sel-nslp.” Howsver, oulside of 3 $1a16 of naturc. sifh the holp of (10
govemment, there is lhe Graatin of private property. Privale propcrty s usad 10 incantiiza
Eehavior, a12 10 help bring properly To s highest and bast use. However, regardiess cf whelher
3 person has pAAIC praporty, There ars cerain bass fihts Ihat everyone indwidual has that
coincide with their right o 1ncludeiexcluse. Thes are judicia land use Gonlrals of respass and
nursane. I addiion 1o tis, other ways lo et anes preforencos ncluge piivale kand use
caiols (servitudes, seal covenanis, and easemonts) where poople can hagoliale with one
another 10ty and get thir prefereces ret. Howsver, s is irpossibi [0 do or sni's up
being 120 Cxpasivs, a person iy ducica 1> go 1o publi land use con'rols and partcipate in
the sehavior of "ront-secking.” By Saakiny the rant 3 person who maybe has alieady tied to
engags in private and use conlros. s now In1sg 10 sesk he rent (sssenially the savinge) of
1he cost between what samething costs in teh marke! place (.., frough a private ransacion)
and what somthing costs o the lepistat.re The dference is e rent If people are ratonal
actors. they will y 10 seek he rent. and g Tor the most sconomicaly eficient option. However,
pulic land Lse contols (whers individuals 9o 10 Ssek the fant), ara govarned by 2 leading
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thecries: public chaios theary and puble nferesd aary. The aublic interes: heory States that
goscrnmant agants are agents of e pUblE. and hat deciions are mada basec o what
benefs the publr. ihe mos. It s sssentally he e af M. Sith goes fo Washinglon.” On the
other hand, the pub i choica theory stales that the bl Inerest theory activsts are
essentally waive. That the gaverament is nof angelic, insicad, thoy engage in ranl-exirac
bchavior 10 try and extract the most cent possiolc fom renl-seckers. The legisiaion s vewed
25 2 commodty. Tha view s thal s a makel, and there s somathing boing sald (ogrshatian =
Gomimodily), and the currency can be 3 UG of tings (ory, promises or [2bs. bicges.
polilcal SUDPOI, campaigo camnbulons, speaking engagerents. F0slie COVArags n sams
ay, honorar a for aclies, 9o siroking). Therefore inerest groLps (ind viduals or proups.
themselves] make invesiments n eh selors (e logislators) (= 5ot e commodty iteh
lecystation] They are making investmerrs in Iobbying n the production of hat legisiauon. By
dorng s, hoy are =g ta aciove thei preferences that they could not hava el n the.
makel (Because of increased Costs, et ). owevar, f wa aslieve thot people are (afional actors
ang thot hey wil angag in rant-saeking. Then we must believe (hat public aficals ara akso
alional actors and ey angage in rent-sxiraction practices. In other words. legilalors can exica
ranttrom others. Th consuming pary nauds the lagiiation, 5o in arder 1o gel . s legilatars
an e tha et from t~p terest groups Therekore, ho logisiators il pratsbly lso ty 1o
get what  the masl Gost effective and beneficial deal 1o thern, For renl-extracton. shica s e
e of permission and getling porris, s lagistelors w I deny the permaulhorization rless
iney got a pay off i some maner. They il exfract someihing from 1he rent-suekers 1o halp
he fent-scokors mos: {heir preferences.

Furiher, the idea of zaning alls under tis public and use conlrol spocirum.Zoring regulilians
are deveioged to Gorrest market faiures. Zoning i a means by vhich matke falure or mistrst
In the maket leads L0 segregalion af usas based o their ol mele fype. character and pact
on surounding propertiss. In the beginning of the 20th cantury, 2oning" was Iha pre‘arabi
methad used by so-called Gy plannrs (0 prvent haimful effects t nelghtioihoods inclding
crowing and ~oise). Zoning i doveloped 1o correct arke fallres. Parcels 1-35 which were
‘ssemingly orginally rssifont al areas e now il being, or havg o ba ra-zoner ax
commarcial Even though Widgel Gorporation raally only needs parcels 10-30, he ity s re.
2oning the nearay parcels ac wel, probably in 2n effort 1o prevent noise palluton 1o the
conmarcialplant from affactig the residenls nearhy, T1erefore, ths sppears fo b “Encldian
Zaning” method being implemanted through parcels 1-35. in 1al to ncrease overal valle and
minimize Gegative exdernaitics, areas are comparimentalized 1o put corain uses off s
Zoning allows legislalive cortrol o be aut on a Arogerly. Zoring ovdinance use ragidy
ncreased. and 50 100 0id consrtutional challongas t tham. Common orounds for ftack was.
that an ordinance amouec to 2 laking of property wilhaul sampensalion or deprivation of
£roporty Althou due proosss o1 aw. The Supreme Cour held Tt zoring ordinancas were =
valid exsreise of property ighs under the Dus Process Clause (Vilage of Eucid. upholding
Zoning ordinances (rat rcalcd use dsticts ond resticted certan Sistess la that of ndustal
Use). Surilar zeing prdinances are now referred 1o a3 Eucidian zoning, shers clncs are
rated from Highest (o owest, wil smghlamly residents being at 1he top an the worst possibla
industey being at the ballom. Lots 1-35 have now been re-zoned comirarc 4l for he purpasas
O Wicgel corsaration, and therelors I apperas 1o be a ELckdion Zaving systam in place ta it
the negelive ifects of Raving commucia’ ar rescenlial areas in ihe same common
neginborhood. Zoning i justfied i feh sense thal seqregalian of Lses can maximizo se of
fesowces I sulfcianly piannect snd studied. and it mhgh be able 10 madaniza value of s ypss
of actviles because segregation WoLIK give suuple mors securly n who 1ha govenrment wil
3l to become Ihcit ~ombors. Local governments are authorized o angage in zoring based
on the adopton of Ihe Slandard Stata Zaning Fnabling At of 1322. This Agt gives (he paker 1o
togulata and restrict height. number of stor &5, 26 of bidings. sercanlage of lfs to e
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‘occupied, division of munieipality into districts of such nuMber, shape an area as is besl
suiled, and regulate and restrict within such distriots the erection, construction reconstruction.
alteratian, repair and use of buildings, etruclures of lands. This regulation must be made in
accordance with a comprenensive plan from the munipaiity, However, only about 50% of States
requirs a comprehersive plar. ard even then, it is not strictly enforced. Iherefore. the:
comprehensive re-development plan by the City of Oz wil likely wifil this requi-emenl. Tris
‘appears 1o be an example of Euclidian zoning for the rcasons slated above,

The parsels that woro re-zoned commercial (Fror residental) had neen held 1o be residential
slnce 1970 (over 36 yoars). Many residents purchased these proparfies fuly undarsianding that
they were resicential. Now the city has come along and re-zaned them commercial and has
condermned trelr properly. We must go thraugh 3 {akings clause analysis to determine whether
this violales the 5th amendment Takings Clause. The Takings Clause States: Nor shall private
property be taken for public use without just compensation

Step #°: Was this privaic property? It appedrs almos! obvious that because indidual cwners
‘owned each separate parcel. tnal £ n fact was prvate property

Stap #2: Was (he proerty Laken? To celerming if something has been taken, we look fo 2
calsgorical tests (per se ules of decision) for takings cases. If there i 8 permanent physical
oGcupation, thea iLis ahuays  taking. Nuisane conirul measures, hawever, are never (akings,
On Ihe oiner nand. the other lests datermines whether malters. have gono *(oo far." This fost
says that when goverrmant regutalion of a use, that is no: a nuisance warks 100 areat a burden
on property ownors, it cannot go forth: witkout compansation In fhvs case, (here is a physical
‘occupation because ‘he guvenrment has condemned tne property and re-zoned it as
commarGial. This s almost like a formal condomnation, however. f i was not documented, then
{LWoLId be deemed ss bieng an mverse condomration. Therefore there is definitely a taking
involved.

Step #3: Was the tasing for public use? Public use Is determined by several factors. The 2
basic opposing views of publlc use are: 1) the broad view which states fhat f it is advantageous
or bensiis hte public, then It is a public use: and 2) Ihe narrow view 6 taht it means actual use
or fight 0 the use of ire condemned property by he public. On tre ofher hand, I the legislators
determine hat (he Widget Corporafion would be deemed a putlic use, then the judiciary wil
treat 1S determinalion as “well ny canc'usive” and give it deference by not scrunilzing the
legisiators determination of waht is 3 pub.c use. There was some competition between the 2
views, bul the broad view Is not back (0 being the majority view, and undor iis viow, &
manufacturer, retail store, etc. (i.6.. a toy manufactureer who provides substantial employment
in the vicinity} would be considered a "public uss.”

Step #4: Was there jusl compensalion? Thare must be just compensation for all individusls
whose properly is condemned, or cise it would be a violaiion of the Takings Clause. In ihis
case, Mere does not aapear ta be any indicia of compensaling he properly awners. Il does ot
state that they wre compensatad, If 50, how they wers compensafod, was it aboveibolowat
market price for thor homes. weré they given adequate amount af compensat on fof them o
purchase new homes. Therefore, it cannot be concludad that the compensaliore is “ust” fror
he facts stated (o lack thereof).

The owner of Parcef 23 suss the City of Oz. 23's property was condemned. (see above analysis
for takirgs clause). In this case, * 23 was 01 adequately compensated, bocause ff was his
private property, that was taken {physically because now Widget Corporation has a store on it}
anc it was laken for a public use {nder the broad view). however, because if Gaes not state
that he was compensated, then 23 nas a cause of action against the City of Oz. In this case. it
daes not state that 23 was given fair marke! valse for his property 23 harefore can demand
just compensation (or else the Cily wo.ld be violating the Sth amendment takings claus), and
under a Relocation Statute, he can als demand that trc ity play for his relocation oxponses.

Pagetoct 1
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Trie ity on the sther hand, wouls IIkely argue has they did not vialata the Sth amencment
clause because they "could hardly go orf &5 & mancipaity itk ou: Widget Carporafion's new
plant However, due to a person's abilty 1o exclude {a property right craatad along wth private
property). and i there i a per se taking fwilh 10C4: dimuniton - which in i caga there would
be because the property has o more economically viable Lss for 23, hecause It has boen
omplstely taken from him), t-en L s 4 per se taking. I we do ~at consider 1+s 10 56 & 100%
laking, we ook to Ine ad hac tesi, o see f the govemment has. gone too far. No matter how
minor ihe intrusion, even if X has 3 demiimurn affect an any of iha elements of the property. i
15 stil something Ihat would not be there 1f the govermment did not put t there, and i herefore
st a taking. 23 can sue the Ciy for ust compersalia=. The city kely will have to pay him for
Condemning s lan.

The owner of parce 32 sells the hme fo Colorval Parking, e fikely changed & nlo tFe 24-
hour parking garage 1o serve tho Widget carporation. This rea has also 0w been rezoned as.
e.1g commercial {from fesicental. The reighboracd nas changed, and the cars are now
beginning to anncy 31 residental existance. Howsver. tha enli aréa (parcels 5-353 have fow
been re-20ned commercial Therofors. 31's cosidential éxistance is in iofation of the new
‘Zoming ardinance iof corrmercisl only’. 31 sues the City. The City would likely state that 21 s in
violation of the zoning ordinance, and cannot compla n becausa e s nol supposed Io be Ing
or having a residential hore. i 3 commercially zoned a-aa. On the other hand, 31 would state
that e relied an s ablty 0 have & resident, and a home on his parcel because of the
residential zoning law. 31 would argue tha i a zorng law of regulation has the effect uf
dopriving a property owner of he lawul preexisting nonconforming use of s or her praperty, it
‘amourts (o a taking for which the owner must b ustly compensated, The protection o a
noncenforming use “rins with (he lanc” and not with the owner. Thus, 36 long as lhe use Is
mainaired, it zan sunvie 4 change in ownership. Dastructian or abandeament of 3
ronconforming use most often il lerminate L A nonconformirg use is Something that
preeisted a conirol, and the new contol probibied i. I can continue t occur i new lau comas
i after the preeaisting use is in place. The rule exists lo prever Iegistation lram runring
someone o of he toin. I ts case 31 couid ask the ciy 1o excmpl him Irom the nan-
conlorming use. to allow he Gourts to exempt hi. 1o have tho Gily pay and buy Fim out of his
noncon‘orming Use. or sorme limes the courts could request that Ihe owner of 31 leave the.
property. In his casc, 31 1 Iikefy going to bring a nuance catsse o action because of the cars
2nd the commerciat Widgel Corporation neat. Nuisarce i the substanll, and Unreasonable
interference with the Use and woyment of e aropery of anothor, In s Case, causalion s
Figaly mpartant. hocause you have to know that you have used your prooerty n a way fhat
cavsed ham 12 anothar I this case, 31wl likely nol win 3 nuisance cause of action against
the City because there s no substantia inferference with his Use of h s land On Ihe offer hand
e Cit's best option would b 1o either buy Fim out and justly compensate him for his 1and, or
o allow 31 (0 remai at his place of resiaznts, and be exempl rom the noncunforming use The
ot will kely ortior that fhe Cily buy out 31 and justly compansatc hizn s0 5 1o prevert future
calses af action for nuisanae a5 3 resullof the potetially oud and crowdrd ofects of the.
Widget corporation

31 2iso sues e Colonial Parking. Tho basrs for fhis sull would ikaly be nuisance. As
mertioned above, nuisance is hte substani al mlerference with the e and enjoyment of ones
Broperty Since 32 sold fis parcel t the Coloiwa| Parking garage. and because i is Ikely rext
dout [assTing that the parcels go 11 chvonological order), her Ihe 24-hour parking garage
likaly his Gars coming in and 0.1 all day and i rght. probisbly slsa duiing norma sleeping
hours Therefore, 3° ikely has a cause of action sgenst Coloral Garage for auisans
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Auisance is the subslantial ntafererce wih the use anc enjoyment of ong's prancry. Nusance.
is 2 judic al Jand usa control,just like respass, which is considerer (o be 8 basic prtect on that
allbasic <enants should have. Nusance and trespass are abnos! automalic ights fat come
‘along with a person's abilfy to inc.udelaxcluds, and that canrot be canracted around I this
case, the 24-parking garage Iikely creates a lot of noise and {raffic at all hours of the day as
well 25 at night. Thersfore, if Lhe noise is substantisl 670ugh F:om the cars caming i~ and out,
and if the nofse is caused by the garage and its Use (L., ten cars), and if inararas with 376
abily o sleep, it may consilue 3 nuisance. In his case, we must delermine f the nusanse fs
pUbIE or private: a priva‘e nuisance 1s an mvasion (or non-trespassatory ac: or mvzsion’ af the.
se anc enjoyment of anothe:’s and, and this musl b substantal it must also be efther
ntantionaf and unreasonable or the nintenfional r2suit of negligent, rackiess o2 ulea-
hazardous actiaty. 3 pUbIG nuisance is an unreasonable intertorcoe with a nght common to
he genaral public. To consitule a public nuisance. it must affect a considerable number cf
PeOEIz or an 6-lire communily or neighborhood. Unreasonatle refars lo whether the conduct
inarferes wih the public heatth, sefety or peacs comfar. or comarierice : ar whether itis
proscribed by statut or ordinarice. and whethar e candut is of 3 confinuing naxure of has.
produced a permanent or longlasing effcct. This would ikely cansilute a privato nisance from
the 2&-hour parking garage 1o 31. In adition. because 33 is stl on fhe other side of 32 (ihe
parking garage]. then it iay be a orivate uisance for 13 as well. Furlher, i 1 considerably
Joud 50 as to affact al of the neigbors (30-36 and owaeds ther it may cansfitvie a public
nisange, In this case, following the judicial land use contrcl of nuisanca and fhe protection
offered therefrom, the city would likely have 1o eilnar compensala the harmecwners who are
disturoed by the nisarce, or buy them out sc as 10 nal create a nuisance. In the aitemative,
they could plac 3 resiiclian on the parking gasge 1o ot operete during certain fimes.
Howevcr, given the Widget Corporation, and the fact fhat & i a 24-hou garaga (chances are
‘amployees work around the dlack at Widge! corporationt, Wis would be very difficull because
then amp oyass wold have to start parking on lsh strge1, causing yel mare confusion and
sircettraffic. Therefore, the city's best bot here would b, in accordance wits 1o development
plan I they were to kcep 'he area 65 commercial becausa thay wanted Widget Corporation to
kesp their corparation in Oz, (5 buy 0wt the owners ol the lots that are affected by teh nuisance.
e awners do not engage in any priva‘c and use control agreements with Widget
Corporation (o may also buy Ihem aut), then the City can gat try 1o sithar buy am aut, or
the dwners of parcels disturbed by the nuisance can go tat he legidator and try o gel an
njunclion an the park ng garage's use of the garaga &t al ours of the night. In his case, |
would likely be in the owmer's Sest interests to lol e city buy aut their properly and pay for
relocation costs since it would orobably cost hlem a lof more ta angage in rent-seeking behavior
with the iegisiafors. because Lhen Ihey waukd have to take mongy cut of heir own pocket o gal
the agisiators to out i 3 regulation that pronibils *he ruisance. Therefore. for ecanomic
cfficioncy, & would be the in the best inforest o* the land owners o lat he iy buy them oul.
Fven ther. it s undorstandable that they wil nat want {0 give up ther residences because they
have lived fherc for quite some time. however, Ihe best altemative, and what the court wil ikaly
grant, is the remedy of Euyout, 1o allow he city 10 buy 02t the parce: cwners who are affected
by the nusance. wilh ust compensaton. In fhe allemativa. 31 may aiso wart ta enfer it a
private agreement with Colonial Garage 55 that he can Got damagos for harm caused. and
Colonial garage can keep thei” garage opon. This may also allcw him to make money off of fhe
Wransaction, however, this would Iikely resull n the conlinued nuisance exisling indefiniely
Therefors. his best option is 1o ba jusly compensated. ad huac his relocalion costs paid for by
the tity 50 he can make money off o the dea’, and avaid fhe nuisance.

rezert

Similar to 31. 33 slso could have had a cause of aclion, s use af the parce] 33 was akeady
axisting befcre (e parking garage came inlo existance. In this case, f Pop meves in af-ar bt
eparking garage already exists, he would kely bring the sams ca.sa of acion as 31 did
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‘quitable servitude, Real covenants tygically mus: be created by writen convact, and s ged by
the covenantor. The: ity trod 0 get 9 o agree to an squiable servtude or pofentlally a roal
Govenan (becauso o do not knw i thera would have been a writhng involved} 10 1 1o gel 910
plait trees i s backyard In This sense, s oy would have bocn ¥ving 1o gain an equitable
serviludeiteal covenant by puting the pambif (3] on notce frat there was o be 3
benefiburden attached {5 his and. Tha burden wa.d cansistof 3 hawng o plant thg frees,
‘and the Lenafit would be that tne City could be scsurec il Widgst Corporation wauld not see
or have 10 look at the exionsion of he house We do not know If Eus fence of frees would have
0 remain f subseauant grchasasr zame in a1d maved onto 9 proparty, hawever, i § dic sall
s home, anofher person wouk heoretically not be able 0 Lum 1t nfo a residents unless the
nOnaNforming use of leh rasicant was nal termnaied by sbandanment Therefore, 9 disagresd
15 this Covenant 5ecause he did ol want 1o ba burdenss by having 1o buld the fence, and
baneittre Widgel Comoraton. B would siafe that he does not need 1o haa the [he burcen of
placing the Iress in s baskyardThe iy would argue that fehy wil not give him the perTit
unless he does 50. In s case, they may want lo contract. f hey Gity wanlts e fonce of trocs
hoy coult agree o pay for it and buld it themselves, and 5o long as 0 allws il 10 remain, the?
hey willlet i ravs s extarsion. O (he oier hard. the city coud pay 510 build the fence of
trees ond maintair L Further moie, f 8 was dissalisficd ang sl wanted s preferent 6ol a 2-
Dacraam exlension (o be met_ but wihout i IMpositia~ of having G plar? tees, then e may
Want .90 [0 tha syistor and Iry o ssck fhe rant and get his preferences met by haing
regulation be put in. Chances are the Ciy wil 1ot want Io tako i s fa, and the most
economialy viable fing far he 2 parties to do would be to enter inta 2 private land Lse
agreoment fur s cily 1 pay for he frees. and to probaly even pla-d trem and mantain them

3) Please type the answar to Quastion 3 balow. (Essay)

Essay 3.

When e acquira proparty, we are acu g nghts to he property, 1n 3 state of nalure. there
was sell-help and every man for himscll. Howewer, In a Lockean World, wo decided that
government was samownat nocessary Esoecially for the creation of privale propery ‘uies,
Before we had property fghts, we crealed them. We created property rights such 45 Ihe gt to
dominion and rght to inclge and riht to excluds because It 3 e dolincatioo of thesc logal
rtarasts that ncentivize Gertain bahaviors. The ea of ownership musl exist o get incenies.
ANd i we want incentives. then wo mus| gie people sorme serse of progery and ownershi. A
property right s only as good as ft fs Kentliabie and enferceable against othars. I i nas
anforceatin agamst aihers then & 5 no propery right atal Itis simply someans saying that
ihey cn somelning. You need a for af 2 systom hal G-0ales owacrshia, and thal I6ads 1o s
identifcation and enforcemen: against alhers. But method of deniication and enforcement
bacame <ay thiough Ihe Habbesian \an Larkean Warld distrtian. Meihod of eniracamen i
‘3 Hobbesian Ian world, because it could be takne away by someone else at any moment. The.
aliona aclor does ot have (hs incentive 1o avos in property wihaur securtty. stabily an
prediclabilty. 1 you do nol have these 3 th ng, you meraly possess ¢, bul you da nat awn L in
any way that is enforcsatle. and herefore you don't create incentives, and i will o1 be put 0
it gher and belte- use. We have 1o get a method of identiication and snforcement thal
aclually achiovos thesa goals Tharefore, wilhout Ihess 3 things, trere 5 ifla mors to
wrerstip han the ward isel.

Accapting thal we aro Hobbesian hlan bul we want 1 ve ain 2 sacety whata there s a method

af dentiication and enforcement of ownership. fight to inchide/excluge wilhout resor o seif-
heln. o i ths i what we wanl, 1cn Epstoin 1 Irying 10 fll us that e Lockean World 1s &
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ESSAY THREE

This quete is an evidence af the psradigr and balanarg 4ct of o fiecessily for a soenign and
1l protectr of rvats pISPEIT ignis. As Fointed out By k3disan, 16 ighl 0 property s ¢
funamania: g of uran oxisance. AG poirier aul by Locks, s quveminert vias croaled
norder to protectfhosa /g tz. Il 3 petsor's i centives fo improve a -an s croated rough
s secutiy it el ol 5 simaly orarbirar by aken feom Him, ther h geverment mus: be
croated to provecttis righ:. Withsut ni assurance, no reasonasle man waLd i o nic:
i fand, and therefore all would stay as 1 s and e ecanomy would be stangnal Thers/ore.
e preservation of pevats propety righis is = doly acy 1 trly "enance berly

“This bery” of oursa, could infringe unce the oty of anothar, creat g what Damss.
Soirted nu I he nagailua axlarvaities  Tharafors, a soverieny i needed 0 roguldle raparty
“ights, Thus, R vanovs foms of sroperly s s lad out by Calabes s and Mularsd were
. The bést 'teg me fo the genaration of weallh Is 0 promoie 11e use ol wvele propsrty.
24110 the Lest advantage of s publin s a wra.. Therclore, Govermert s needad. Witha.t
qoneinmen. wo e in @ Hobostan state of chacs and tegalive SerTalres fy rarpam
Hoever, ihis quots poinls .1t Lial he Hobbesian theory of complsie goverment conlrol was.
101 the el I govemment was funded upon. Insteas, i was forded upon fhe idecls of
Locke anc Mad son Véen Mackson an ard Lockean hedries rom lagelhr, the dea s tat a
aivate clizen1s prorected by 15 goverament, cuen (om e goverrrenl isell 1his s why he.
Sfvate cilzon 12 given the G913 ar his door i Lhe K1 * The Gore-nment s nal createe
13 caines 1be prvata cilizen, bul ratfer fo b 3 serv ce lo A, Thercfore, 0 ens e prolection
am Ihe gavemmen iseF, e founders enaciat na Fillh Amendmentto cod iy he Lockeen
‘o Madisonian hecry

The Takings Clase, therslors, i 3 imitafion of 3ower. i Tecangidon of s eh traiton”
hat govermmonts i the past had put a obbesian Suci I fre Lockear: Rundic® and I ureby
gave taelf e right 1o “ake private Sroperty i anolher whenevor oo fiL I realizing (hat s
ks for 3 vary e 20t GoVemENT, 2 louaders sough 1 fomedy ilTae power is lmtad
insteus of teken away, bezause there ar some .ty publ c uses *1al S0y fha Governiment car
accomplish

Th Goverment need nal be Los involsed, “owavor, 5ocase as auined by Coasa, 10 matter
iow piozery Nghie are asged. e oulcoma Al 50 the same. Accord ng (@ s Ihesry.
et ha Govanimant i allowed o inerfere or I 115 kil 1 L private market, 116 aukcome
WE b e sama - the safitaction of referer ces s accemplihad Tgn some mears or
Bnother I recangi:on of €18, he Ffth Arendment recongises tFat when pioperly s
arsfers "o s former awnar o a governmant desicnee i 15 a takig. clhes than an
excrciss of Ihe effc ol nature of e prusra mar<ct. VéPen tis use s far the pulic a3 2 whole
and condanr v, s ot Tizely given

“Th i thatf1e Madisen theory causes governmens (o hosiate’ 1o make regultisns fo
S mple ar s o nvake 5 4 osiive effedt, The govemment shouid 01 be slowed (o
Srbizarly take whenavar i s6as i, or o dctace 8 prvale persons xt o his OW. ProgaTy.
e long 35 1t s notcasling  nagaIve cxic'a y hat only I govarmar can (omedy, e
Govarime cannol exert s i righl o k. Inciead. I Shouid be laf 1o ke pricale maiket
Tiis has prover. to work  4han tak g are lmiad 10 only Inat whioh s 3 rac publc use, the
gavernant is oppe'ating a s most ellicie™ evel because 1 nof concemed wih ha: o
privals sriizs. T1e govemener. wil have o problom "92ing or” i only has o compensate.
Tor it wuch i iakios. 270 when I ar ey lake” fa a1 sirwrrely imied extent
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equiatle se-viude. Real covenants iy cally mJs: bw rvatad by wrien vorirac, ane s by
e covanertor The oy is? 1 g2t 8 -0 agres o an G table sorv e o patonsally @ feal
Gavanant (bacsuza we da no: know i 1o would have been 3 wriing involved) 0 ry 1o 081 8 Lo
Plant s i s backyard. . s sanse, the ity would hewe been 15113 0 £0in ar Sauiieble
Serviugairoal zovevan by puting the pamif (9] n Aotice 14" there 3S 1o b6 &
benefiiden tiached 1 s fand. T ourden waid zarmrstof & having fo e Lisss,
ard 192 berit wrikd he hat he Gy could 02 assured nat ¥ dge Corporaton vy d no: soe
or 1 1o Jock at s extereion of the 0Lz e d Aot <N f s 1A1c8. o s, waud

10 roman f subsequen purchasest came in and mover oot 55 aropsrty hovever, ! 9.6 5ol
i home, 310ihcr porsor would theoralcaly et ba abla o urn 1o 3 rasdenfs un ass fhe
Fancanteiring Lse of Leh esident was 10 ar rafed by abasdonmént [harefors, 9 Csagread
o 16 covanan! because he dd 20t want 0 be burdened by havig o sl T fair, and
baneicha Wigel Coroararon. 3 wni: sie 1z ne daes ot nzed fo 1ave 1he he BLrden of
asing e e 2 Pis backyard. The sy ekl 51 1ha 1oy wil 1oL Give i the perit
Irless he does sa. In & caco iney rray want t coiract 1 (hey Gy wanis e ene 21 ags,
ihey cout aares 10 pafor R anc burd L (hamsalias, and 50 kg 36 9. bk 12 srmain, har
ey VAl Il Nim sy 215 exirsion. On the Giner hand, the iy could 3dy 6 0 buld e ferce of
raae and ratntan | Furiher more, [ 3 wes cISAlsted and i | et 1 rEinierc Aot 2.
bedrooin sdsnsion 1o b et bul wihout o impasiton of having fo plani s, then he may.
w2l 10.9010 e egilor a 3ty 0 soek I renl ané ot hi prelarences el by hav g 3
requiatian he ot in Chances are the Cry il 151 want 1o a5 11s fa, 3nd e most

‘ecorom cally vabla fing for i 2 perves to do woud be 1o e 0 8 private [3ad Usa.
tcomarl for o iy 1o 3 ‘o Ihe Woes ard fa arcaably aven plar tem and marrtan thern

3) Ploasa typa the answer to Question 3 below. (Essay)

Essay 3

Whan e scauite propeny. we s acquifi'g 13 0 he arogerly. I 2 slals o natur, e
was sltnelp ard avery man for ensell Howseuer in = Lortkean ok, we derided Thal
ouerimant was somewr necessary Especiall for o creaton of private property 1 les
ofors e had proparty “aivs, we crsaled inern We croated Frope-y ights such as tha 7ohl 1o
dominion and Agh: 0 Inclace and fghL Lo sxCius Lecause: | s the cuirealing of ace hega
Interests that ncentivze certa benavors. The 06 of orrership must esl 1 gt 1noenives.
And i uia want nceniives. i e s g paole some sense o proparty and ownrshin. A
raperly gt only 35 gaad as 1 ieriliacta and snfarceebi agang: o rs. s
enforceaple agaril s1hers then s Ao property gl af al. 115 smply somecna 33y hat
ey car sorething YL need a or of & syStens 1a: realas cwrarsip, and el eacs o i
iderticator and crforcemen againso:ners. Bul mathod of centifioal on an enforcement
ucaima key i rough e Habbesian hisn Lockean Wiard dstiian Mefhad o eniracement
& Hobbesion W world sscaus: L could be akno sy by sormeate ol 1 any roman:. The
“akaral aicr 30gs. Mot have {10 1NCoNS 1 st In propery wihoLL securiy, Siadiky ar
redictadilty 1 you do not have gD 3 hings. you Ty possess . bULyou 40 ot oan Lin
‘any way il s anforceable, an tharelo-e ou dor creats cenives, and 1 uil 131 be put o
115 ighar and ballor use. o Fave 1 ga a rethad of daritl catlr ar arforcerent that
‘el acheves (hess S0als, Therblore.walheul Inese 3 ings. 1ere & ke mare (o
unershp han tre we-d tooi,

Aceptig that wo ars Hobbesian Han bul we vant o Ive 3in a sociery where thero s 3 ethed
o idaniizatian and caforcomort of Sknersng, 19h 10 ncudsioxclucs WIMQL 10597 10 Sol
Relp. S0 s 5 het we wart, then Epstgin s 1ying o fell us (FatIhe Lockean word s





image28.png
Fostian

solutian o the Hothesian Wan. S0 1hal one ve have ceraln fypes of acauistion (discovery,
craalion, captire, ind, g, oultight conveyance, markst ransaclons). wa 1eod 1 after thay
occur, 1 nderstand wh fhe owna 1. Whan we know w0 the owner s, then we Understanc
who has samimon. Once we underisand fhe nature of dominia by deciding what hurar vaibos
e are going 19 e fay lotal Bulonomy at s edges, then we Gan undcistand who can be
inciidedreciudod. Ones wa knaw wal our Aghts o inclusioniexdlusion/dominion are, hen the
e of Tus 10  Lackean Warld, altows us fo Rave securly siabiky and prediciabiy, which wil
ause v 0 InVEStin il wa've i,

Hules are creates (o serve fuman preferences and uuss. We have certain nies 1o it
people from doing hings: Tha ule againsl perpeteltes lim Fngs like aumomy, aven after
‘acquisition. This Sytem of propery rights s not purc system. Once we say we want
‘ownership, we have 10 understand whal we own. This idea af moving awray form fobbesian
Man 5 1o & Lockaan Warld also undarscores our desive lo mave rules wih a preference
towards alisnabiity I you have Irue auionomy. you Wil Fever haue ue aienabily, 5o wa Fay
ooy at it adges. Alienabiily apperas o ba fre realfroetom agprasch. Bul we then have
autonomy. Autanomy s samelimes free al enpbily. but al fimes it coul lock prapery up hal
e wantto move 1o higher and bettr uscs, 56 we have this confl

We wart tafind the right balance in governmentcreatian of rules 35 fo how much e wani to
allow aLlonomaus preferences (o contal o hew Aluch wo want 16 allow SomG ofher sociolsl
values fo contol A part of defining I Esfale system is how sell we uge {1 sytem in he.
Toture, We may define furure interest as the desia 10 place our préferences i Ihe grani. For
‘orample, these praforences prasant Ihemsaives i fhe esiates that people when ey get
mariad_or thero are othirs that Sannot aord 1o buy property 5o Ihey rert, and creare the.
leasehold estate. These are all propary rights that arccreated 10 serve derent preferences.
They are alldfarent saleable commoties. 1 is how you et up the estate, ‘what you atlazh fo
. hat is going Lo rituence the price system a5 well. The (0ason we have 1rsse sstaras i
because we want a mulltude of sstaies, we: cricalc makets all 1 Hnc 10 salisty pooples
preferences and individual's pralarences.

Thorefors, we artr ths werla of land usa controls, Theough The privale property ights af sbifty
16 includoiaxclude come fhe mreren judicial and Use ConTo s of respass and husance. e
government essentially has taken {rase "stcks” oul of our "bundias” and s provided a Lssic
Tght fr cvery Lenant. Every porsor has these judicalland use conrols. Fowever. depend ng on.
the situalion. even these may ot help sarisly a porcon's preferances, iherefora we gva people
he apportunisy 1o enler inl privato land use corrrols. Once we understand and once we've
aolnieaned aach person's "canving” of what s heir own in terms of propert, we rus: deal with
Pow o satisfy thei preferences. Thi is whal land usa conirals avs ull about_ Hovavr e
privato cwnersiup of the lane might ~ot allous frem 10 mee1 alof hei preferences, Tis 1 when
204 use controls Gome Into Slay ard help them 1o satsfy hese preferences. Cerain land wse
conlrcls are automaic (ud cal) In aditlon, dicial land usa conlioks wxst Lecauss w must
prcvide a1 east miimal amount of prafection for the basic fenant, They esentia protect priiate
broperly awner's nherent igh 101 inc ude and exclude. However, ‘here may be cerlain propety
ntiliments that a person woulkd want 1natare ot g by Jdvcial lond use: conl 3 that aic
necassary 1a enforce the si wters princile. Therefore, fhers are cerlain mechanisms a1 alow
& person ta sl meef thel preferances. Private land Use cor rols prov de 3 means 1o change.
enitement in order 0 mete cie's indy dual preferances. f s chl daes it f  ono's
indiidual preferences, hen we can move puBlisland use corlrols (zoming, regularion, snd
evenually eminent domain and cor demnaiory.

Pavate propary is arguably the best vehisle for wealth maxinization, beseuse only prvate.
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1o enforce his propery rights, and o prove marketable file against ancther claimant

The importance of al these clemonts & fo assure the awner that when he mixes his labor with
his land, 1 s not in vain. Without thess, a orvals awner has no incéntive 10 take improvments,
ar even purchase property at al. Thus, the verfiabilty elements serve the purpose 10 keap
praperty meing i the stream of commarce, and lo ncentiize improvmants therein

ESSAY ONE

In 1980, 1is Time Zero. B may afgus at this puint that he has a icense ta cross A's land,
salisfying his préference of accessing the beach. A licanse grants a non-lespassoy nghl 1o
use the land i he possession of anotiar and is often oriy orally given and generally can be
revokedHe wil arque thal since A see's fim al of the fime, A has constructively given his
consent for B 10 usa his land. A, howevr, wil argue that he has not given B oral permission to
Gross. his lane. He meraly fefls him "hi” and wishes. him a goad fr. However, B does have the
oelter argument. A could exercise his right ta keep B off o his fand as a iespassor, but
nstead doos not t-cat B as a frespasser. As a resul, he s effeclvely qving B a licanse to
cross the land. A, however, maitairs the right o revoke the icense al any ime. A is the
servient lenement, and B is the dominant, because A s burderved by e allowance of another
1o eross his property, whve B enjoys the benafitof beach access.

Even i B cannot establish thal R s a licanse. or f A s to revoxe it 8 may later argue thal at
his fime, 16 clock for advarse possession and Inerefora sstablishing a prescrintive easement.
A prasciptive easemant acc.re when an sassment 13 gained under the principles of adverse
possession. There are four elements of adverse possession: {1] actual eniry giving exclusive
possession thal is (2) open and notorius, (3) adverse (possibly hostie] and under 3 claim of
fight,and (4} coninucus for a stalutery periad. Here, B may argues that he has estabished
actual enlry by reguiar y using the palh. He wil argus that iUis open and notoricus, bacausa A
Sees him every day. and even says helo. He wil argue [hal il s adverse oCcause A may
beliexe that taere s no license and therefors B has no aclual i 10 cross the land. Therefore,
B will conlent that the cloci has sfaried 1o 1un. A on the other hand, wil conceds that B docs
have actual erlry and that he knows about it bul will Clai that i Is ro adversalhosiie because
e allows B 10 00 50, Therafore, It 5 Not adverse against A's w sfies A has the batlor
argument hers. Unti B acls agvarse to A's preferances, the clock canno? start running. A's
behavior is always cortial, suggesting ihat his preferences have not been infringed. Therefore,
the clock Towards a prescriphie easement has not yet begun (o run

In 385, tis Time One Now. the befavior of A looks oven more like the formation of a lizense.
Bwill ot out that A's encouragement 1o buld 3 bench, thergoy making improvements,
conslites an acknowlacgament of thair mpiied agraament. He wil further point out that in
allowing B ta mate improvemerts, A has recognized B's pssessory rights. A may argue again
that he 15 only trying 1o be friendly and dia not intend fof a license 10 be granted. As above
owever. B has the stronger argument. The fact that B even beleved lhee was an

Shows that there hias been and infent on the parties for B to crass the land. A
hever complerned about B use, showing that he cansants.

Agin Time Zeio, B may Uy to argue that the ciock may now run on @ prescriptive sase ment.
‘which would ot be revocab ¢ by 4. Ho willargue that the fact that he put 10 3 banch and
graveled the path shows he is be ng even mare oper and notorious. A wil correctly point aul,
Powever, that this is st nol an actn taken adverse 10 A, Thereforc, ine dlock stl has not

v et
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10 erforce his property ights, and to grove markeladle il 5ga nat anather slaimant

e inporiance of il hasa elements i lo assure (o cwnar that When he TS his labor with
i Ian, s nct in vain_WinoL: hcse, 3 privale Burer N 10 nceniie gk MPROVNEr',
or ever purthase property al all. Thus. the verfstilly elerrents sorve tle ourpose 1o kecp.
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ESSAY ONE

1n 1980, it s Time Zero. B may a-gue a: fhis peint fhef ho s a Iense o 57055 A' land,
£alis/viig e prafarenca of accassing he beack. Allcanso granfs 2 non-trespassory -gnt (o
use the 2 in e Fossessian of another and 3 oflen ort oraly given and gengrally Can be
revoked. He wil Sroue fal since A see's 2. all of e be, A ias.constr.clvely givan hus
consent for B.10 uss s land. 4, hewsvar. i afgue that hie has ot given B oral permissian
1055 his land. He mercly tlfs hm *h ant. wshes him  gocd Inp. Hawover, B does have (he
beer argumant A could exerciss his rght to keep B off f his land 3  trespassor. bul
11stead does ot treal B as 3 lrespasser. As 3 resul, be i effecivaly ghing 8 [osse to
£6331he 1and. A, howaver, malnta s 136 Ight b2 revoke the feanae at ary ime. Als fFe
Servient fznemert. and B is the cominant, because A5 burdened oy the ailowanse o ancihar
Io cross his property, while B e7jays 11e eneit of beach access

Eyon f B cannot establish that il 5 3 Iense. or If A tries to rewoke 1, B ay later aigue that at
1his e, the clock for adverse possessian a+d herelore sstasisaing @ preserinive casement
Agrosciiptivo sasement occurs when an easement i gained under Ihe pAindples of adverse
possession. Thure ara four slawonts of advarss possessicn. (1) actual entry Giving exclusive
possession mat s (2} open and notoriows, £3) advarse (ossibly fosiie] and urder a dlaim of
i3t and {4) conlinLow for a seatutory period. Here, B may argues that he has estabished
] airy by raqubarly s s piah, e sill aus that 1is 6pen and noforious, becsuse A
5505 him cvery day. and aven says hello, He-w largua thal 5 advarse necause A& may
beleve that there it no lizense and Ie-efore 5 has no actual fightlo crass the land Therefors.
8 will conlet sl s clock bas started lo ut. A, on the ollw Vanc, w concada trat B doss
have =il arlry and fhat he knows sbculit, bul wil Saim that 1L 1o adversamostio becoust
e alous 610 do 50, There'ors, 1is nol adverse against A wishas, A Fas Ihe betier
argumant here. Ut B acts adverse 1o A's preferences, ok canno: start rning. A
behgior 15 abyiys cordlal, suggasting “1a: his preferencss have - been n“anged. Trcrofore
the ¢ onk toward 2 prescriplive easement hns. nol yel bagun Io rua

In 125, i is Time One. Now, ‘he sehavior of A looks eva mors lce tia ©ormation of a license.
B will pontaut f7al A's encouragement 10 buld a berch. frereby making improverients.
consit et an asnowledgement of thei Implice agreement. e wil furiher pointout that ir
sllowing B 15 make mprovements. A has recogriuec B's possesscry | ghis. A 2y aigud again
that o 15 oy 1ying 15 be friendly and did ol nlend ‘cr 3 zenss (o e grenied. AS above
hawever, B has Ihc stionger argument. TG 2t B ove™ believed there was an
undarstanding” shaws Ihat hare hat been ard inlent on 1°g oarties fo B 16 £(058 the land. &
Pever comolained about Pis use. shouing that he cansanis.

A e Zuro, B ey y 10 313ue that the clock may row run or @ prescriptive easement,
hich W nct e ravosabie by A. He wil argue tFai the fact 191 ho putin a beech and
graveed e 2aln shows h s being even mary oaen and notoious. A will CorTectly Por ou,
Sowever, it ths is 411 1ot 3n action ta<en adverse 1o A Trarefore, the elack st has nct
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started to run.

In 2005, i35 Time Two. Z enlers trs Game as a subsequsnt purchasst of A's property. Here.
Zwill argue that the license of proscriptive casenrent of B is nof anforceable, because if coes
ot run with the land. Ho wil 31gue 1hat the agreernent between A and B was in gross. which
means that it is personal and dogs Not fun ith I land. Ho will point aut that A only Ict B Gross
because of 2 miual undcrstanding between them, and therefore he should not be burdence.
He will also assert that he had no notice of the license. because A failed in hs duly to disclose
the agreement. Me will argue that 1his further shows that A orly intended it o be 1 gross. He
vall argue that wilhou! notice of the burden on the land. he made a refiance in purchasing Ihe
and - had he known, he would not have paic as ruch or perhaps wouldn'l purchase it at all

B will argue that the ficensa is appurianant, which maans that itis atached ta and runs with the
1and. B wil argue Ihis because unlass it is atfachad 1o the land, ha cannot anforca ft against a
subscquent purchasar, nor lcll 8 SUBSOQUONt purchasor of his Gwn proporty ha It COMGS with &
benedit therCby norasing th valus of his own land). He will point out 1hat the dose proximity
o hig and A's land shows an intent hat the Fight 1o cross A's, now s, 1and is 10 salisfy the
preference of any owner of B's land, bacause an owner of B's land cannot otherwise avcess the
beach. He wil further point out Ihat had A ot intenced it to run with the land, he would not have
allowed B to put in improvements. He wl argue also thal 2 did in fact ~ave nolice. While he
did rat have actual notics, B wil poirf oL thal Ihera was inquiry nafica. In quiry nolice ecurs
whon a subsequant purchaser is put on hotice by saeing or haaring something suspicious. B
will point out thal the fact that Inara & a graval pah and & banch should hava tpead Z off hat
Ihe land is baing sed fo- boach access. This shauld have spurred Z o ivestigats, and
theretore e Tact thal A did not disclose will not proven! enforcerment

Foth Z and B are partially correct. B has the stronger argument for notice. Had Z been
diligent purchaser, he would have seen the path, which should have aleted him t an
encumbrance of (he properly. Trerefore, Z has no excuss when it comes o notice. However,
7 has the sironger arqument that ‘he license was in gross. The fact that A saic nothing about
ihe agreemant between himsslf and B shaws hal A must have assumed that when A moved, 8
wabld have 1o re-nagaliala with tha subsequant purcnaser  The fact that *here was a banch
and a grave! path is ol comvincirg, beceuse these Iings ara oasily romovable. There'ore,
white Z had nolice of the lice s, L was in gross and therafore (o 16-Go” burdens his property.

7 has remedies at this poin, since B has n0 longer 3 fight 1o 6-0ss. He has mefhods {0 safisfy
is own preference of aulonomy. He seek 10 secure  judicial land use control, which craates a
fegal judgment thal would prevent 8 from coming on o his land. A trespass is an sxample of a
judicial land use control. A trespass is an inter (onal intrusion pon or the use of the land of
another cansent. 2 may argus thal B inlentionally intrudes upon and uses his land without his
cansent each fime ha crosses to the haach. Ha wil argya that thera is no cansent because he
doasr lika tha fact Ihat B is daing Ihis, nor did ha avan know about { whar he ook he
property B mey defind by asseriing His hcensed righl 10 uss the beach. However, a5 just
established. thal right was exfinguished when A sold frs land 1o 2. Thrcfore, 7 has a strong
argument sgainst B and wil ikely preil

Atthis point, if B cantinues 1o use the land. he may arg.e thet the adverseostile slamant af
sdversely possessing the path and crealing a prescriplive easement thal 35 previously
issing has now been accomplished. Thersfore. afler the stalutary period, B will argus thal he
a5 an Imevacable right to use the path an 2 prope-ty.

A0 at this time, ofher's including X have staried 'o use the pathway. X may later ry to argue

Pt




