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Property II
Professor Donald J. Kochan

Chapman University School of Law

Spring 2009 Practice Exam (and actual Spring 2008 final exam)
INSTRUCTIONS:
The examination is a modified open book examination – each student may use his/her text, any assigned supplemental materials, any notes or outlines which that student prepared, any group notes or outlines to which he/she made a significant contribution in preparation, and a general usage English dictionary.  No commercial outlines, treatises, legal dictionaries, or similar materials will be permitted for use during the examination.  Other than ExamSoft and requisite hardware, no electronic materials or devices may be used during this exam.
All notes must be turned in at the conclusion of the exam, although only official answers on ExamSoft or in Bluebooks will be considered in the evaluation of your grade.

Total points = 100
ESSAYS (Total points = 100)
Short Answer: (10 points)

What methods exist for verifiability of ownership and why are they necessary (i.e. explain their necessity or utility)?  Please briefly explain.

Essay 1: (35 points)
Consider the following geographical scenario:

))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))) OCEAN

A’s PROPERTY (beach front, 3 story, one-acre estate)

-----------------------------------------------PACIFIC COAST HIGHWAY (PCH)
B’s PROPERTY (directly across the street (PCH), small home)

Since 1980, every morning, B has taken his surf board and crossed the PCH and then used A’s property to walk across to get to the ocean.  A always said hello as B crossed and A always wished B a good trip.  In 1985, A even said “why don’t you put a bench along the path so you have some place to wax your board.”  B installed the bench on A’s property and went further and constructed a graveled path to the beach across A’s land but without explicit permission from A.  A never complained, and in fact commented on the path saying it’s “cool.”  There was never any formal agreement between A and B but B believed there was an “understanding.”

In 2005, A sold his property to Z, never telling Z explicitly about B’s ritual crossing the property.

Up until 2004, B always surfed in the morning and never brought along friends.  By 2005, B became fairly well known, surfed in the afternoon instead, and traversed the path with media and groupies.  People who don’t even know B have started crossing the path as well (especially person X almost every morning).
In 2008, Z is getting annoyed by the traffic and consults you as his attorney.  What are his potential options?

Z sues A and B and X.  B says he has a right to cross what is now Z’s property.  What are the claims and defenses of A, B, X and Z?

Now assume B loses to Z for whatever reason and it is declared he does not have an entitlement to cross Z’s property.  B still wants to cross Z’s property, so what are the alternative means by which B might be able to satisfy his preferences and what are the formal means or elements that would need to be satisfied to accomplish the same?  

Essay 2: (40 points)

In 2006, the City of Oz is facing a financial downturn.  It is losing jobs and tax revenue.  The City Council in Oz believes that it should engage in a comprehensive redevelopment plan.  Widget Corporation approaches the City of Oz wanting to build a new Widget plant.  Widget is a very profitable corporation and promises it can employ many residents of the City of Oz.

The planners go to work.  Widget has identified municipal parcels designated 10-30 as the prime location for their new plant.    Widget negotiates deals with the owners of parcels 10-20 and 25-30 and purchases those properties in anticipation of building their new Oz-based plant.  Owners of parcels 21-24 refuse to sell.  Why?
In 2007, the City of Oz, feeling Widget’s pain and deciding that the new development is in the public interest, agrees to condemn lots 21-24 and then transfers ownership to Widget.  Parcels 21-24 are not “blighted” but necessary for Oz’s comprehensive redevelopment plan.  It also realizes that it must convert its zoning ordinances to accommodate its overall redevelopment plan motivated by and surrounded by the Widget development.  Thus, municipally designated parcels 5-10 and 30-35 are rezoned from residential to commercial in 2007.  They had been designated residential since 1970 and many residents purchased their property with that understanding.  By 2008, Widget has all parcels 10-30 and was fully operational.  It was a huge boon for the City of Oz and the majority of the City’s residents were quite pleased by their economic upturn.
The owner of Parcel 23 – let’s just call them 23 – sues the City of Oz.  What are the claims and defenses of the parties, and please analyze the likelihood of success for each.

Before the change in zoning, the owners of parcels 30-35 all have very nice homes with substantial yards, a very comfortable residential existence.  After the change in zoning laws, the owner of parcel 32 sells its home to Colonial Parking who tears down the home and builds a 24-hour parking garage.  The neighborhood is now changed as cars begin to annoy Parcel 31’s residential existence.

So, 31 sues the City of Oz.  What are the claims and defenses of the parties, and please analyze the likelihood of success for each.

31 also sues Colonial Parking.  What might be the basis for such suit and please assess the merits of the same.
Another situation emerges when Pops buys and moves into the home on lot 33 after Colonial built the garage next door.  After moving in, Pops realizes he can’t sleep at night because of the traffic in and out of Colonial’s garage.

Pops sues the City of Oz.  What are the potential claims and defenses of the parties and the merits?

Pops also sues Colonial.  What are the potential claims and defenses of the parties and the merits?
Meanwhile, the owner of Parcel 9 files an application for a 2-bedroom extension on its home.  The City initially says no.  What would be its bases?
After negotiations, the City agrees to give 9 its permit for the 2-bedroom extension but only if 9 agrees to plant trees in its backyard to shield the Widget plant from the sight of the new residential monstrosity.

9 refuses and sues.  What are the claims and defenses of the parties and the relative merits?

Essay 3: (15 points)

Please briefly assess the meaning of the following statements – in the context of what you have learned about the formation and enforcement of property law and the paradigms involved:
“Private property, with its residual landowner who bears the gains and losses from a parcel’s use, is the best regime for the generation of wealth.  In addition to an economic construct, private property is an institution that enhances liberty.  William Pitt famously declared that the owner of the meanest hovel could bar his door to the King, a sentiment reiterated in John Adams’ admonition to a jury that ‘an Englishman’s dwelling House is his Castle.’  James Madison believed that the primary function of government, and thus the Constitution, was to secure citizen’s property rights.  Perhaps it is in recognition of this rich tradition that governments hesitate to make confiscatory regulations too plain.  Thus, an efficient transfer of property from its former owner to a government designee . . .  is much more apt to be considered a taking than a more circuitous and inefficient one.”

Professor Steven Eagle, George Mason University School of Law
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