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Property I Final Exam
Fall 2009
December 18, 2009
Professor Donald J. Kochan

Chapman University School of Law

FINAL EXAM

INSTRUCTIONS:
The examination is a three-hour modified open book examination – each student may use his/her text, any assigned supplemental materials, any supplemental materials specifically provided by Professor Kochan (like the powerpoints), any notes or outlines which that student prepared, any group notes or outlines to which he/she made a significant contribution in preparation, and a general usage English and/or legal dictionary.  No commercial outlines, treatises, or similar materials will be permitted for use during the examination.  Other than ExamSoft and requisite hardware, no electronic materials or devices may be used during this exam.
All notes and copies of the exam questions must be turned in at the conclusion of the exam, although only official answers on ExamSoft or in Bluebooks will be considered in the evaluation of your grade.

There are 3 essays and NO multiple choice.

Assume throughout the exam that the Doctrine of Worthier Title, the Rule in Shelley’s Case, the Rule of Destructability do NOT apply.  Assume that the common law Rule Against Perpetuities, the Statute of Frauds, and a 10-year statutory period for common law Adverse Possession DO apply – all in any jurisdictions mentioned.

Total points = 100
ESSAYS (Total points = 100)
Essay 1: (60 points)
In 1995, Curt conveys his home in Southern California orally by stating “I hereby convey Blackacre to Ruby for life, then to my brother Hercules’s children,” as he runs out the door.  Hercules has one child, Madison, at the time.  Ruby says thank you and moves in, as Curt honks his horn and screams “Vegas Baby!! – I’m going and I ain’t comin’ back – have it all,” while throwing the house keys out the window and screaming again “enjoy your new home.  WooHoo!!”. Ruby immediately remodels Blackacre, changes the keys, meets the neighbors, changes her postal address, and begins paying utility bills.  

After Curt speeds away, Ruby sees that he left his valuable Gropper painting still on the wall. She leaves it there and covets it.
While in Vegas in 1995, Curt meets Lynn and gets married to her two days later.  When he proposed, Curt said, “I’ll eventually buy you a ring and we’ll move into Blackacre as soon as we eventually get back to California.”  Curt says during the wedding, “to show my love to you Lynn, I hereby convey Blackacre to John who will convey it back to us.”  Curt conveys Blackacre in writing to John.  Acting as a loyal strawman, John then conveys in writing “Blackacre to Curt and Lynn, my married friends, in fee simple absolute.”

In 2002, after many years of running the tables in Vegas, Curt sends Ruby a letter saying “I just wanted to let you know we may be moving back to Blackacre in a few months so you may need to vacate.”  Ruby never changes her behavior, and Curt and Lynn never actually move back to California until 2008.

In 2006, Ruby leaves the valuable Gropper painting on consignment with Anton’s Antiques to help pay her medical bills.  Winstead buys the painting from Anton.  

In 2007, Ruby died intestate, but leaving a letter for Curt thanking him for “his gracious allowance for letting me stay at Blackacre.”  But, immediately after the funeral, Hercules’ son Madison moves in to Blackacre.

In 2008 when Curt and Lynn move back to California, they are surprised to find Madison living in Blackacre, and they demand that he leave.  Madison refuses.

In 2009, Curt and Lynn divorce, and Curt has a ring but never gave it to Lynn.
Please explain the status of ownership during all time periods and the legal consequences in each; and then consider the following lawsuits filed in 2009:

1) Curt and Lynn sue Madison for ejectment from Blackacre.  What are the claims and defenses of the parties?
2) Curt sues Ruby’s estate, Anton’s Antiques and Winstead for return of the Gropper painting.  What are the claims and defenses of the parties?

3) Lynn sues Curt for the ring.  What are the claims and defenses of the parties?
4) Lynn sues Curt and Madison for rights to ownership in Blackacre.  What are the claims and defenses of the parties?
5) Ruby’s estate sues Madison and Curt and Lynn for ownership of Blackacre.  What are the claims and defenses of the parties?
Essay 2: (12 points)
Delilah finds a beautiful shell on a California State Beach.

She picks it up, cleans it off, and takes it home to her door,

Displays it up on a shelf, always within her reach.

Turns out that little Joey had found it first on the ocean floor,

But he left it lying in wait on the beach,

While he went back to swim, off to search for more.
Well oh well,

Who owns the shell?
Essay 3: (28 points)

Please briefly assess the meaning of the following statements – in the context of what you have learned about the formation and enforcement of property law and the paradigms, theories, and jurisprudence involved in your studies:
Begin with two assertions made by Jeremy Bentham. First: “The idea of property consists in an established expectation; in the persuasion of being able to draw such or such an advantage from the thing possessed, according to the nature of the case.” And second: “Now this expectation, this persuasion, can only be the work of law.” . . . 
Primitive property rights were de facto, not de jure. The feature that defined them as de facto property rights . . .  is that they concerned assets from which possessors (owners) could choose to exclude others with the expectation that those others would respect that choice. . . . If nobody has a right to exclude, there is no property. . . .
David Hume introduced the idea of behavioral “conventions” that arise spontaneously from “a general sense of common interest; which sense all the members of the society express to one another, and which induces them to regulate their conduct by certain rules. . . . [T]he actions of each of us have a reference to those of the other, and are perform'd upon the supposition, that something is to be perform'd on the other part.”  . . . 
Hume saw [property rights] as the remedy to problems of exploitation. Without property rights, whatever anyone gathered, grew, or built would be vulnerable “to the violence of others,” but all the while it would be in the interest of each person “to leave another in the possession of his goods, provided he will act in the same manner with regard to me.”  So there might develop “a convention enter'd into by all the members of the society to bestow stability on the possession of . . . external goods, and leave every one in the peaceable enjoyment of what he may acquire by his fortune and industry.”  
The convention, Hume said, “arises gradually, and acquires force by a slow progression, and by our repeated experience of the inconveniences of transgressing it.”
· James E. Krier, 
Evolutionary Theory and the Origins of Property Rights, 
95 Cornell L. Rev. 139 (Nov. 2009).
-- END --
