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FINAL EXAM

INSTRUCTIONS:  The examination is a modified open book examination – each student may use his/her text, any assigned supplemental materials, any notes or outlines which that student prepared, and any group notes or outlines to which he/she made a significant contribution in preparation.  A common language dictionary and a legal dictionary are also permitted.  No commercial outlines, treatises, or similar materials will be permitted for use during the examination.  Other than ExamSoft, no electronic materials or devices may be used during this exam.
Total points = 100
ESSAYS
Essay 1 (15 points):

Explain the concept of “percolation,” the sources of its recognition as a factor in the appellate process, and how it affects the development of law in the tiered structure of the federal court system.

Essay 2 (15 points):

Explain the impact and importance Chief Justice Marshall’s statements about the role of the federal judiciary in Marbury v. Madison on federal jurisdiction and the implication of that decision on the separation of powers and supremacy of the judiciary.

Essay 3 (55 points):

On January 1, 2008, an advocacy group called “Workers Unite” files suit against the U.S. government’s Department of Labor (“DOL”) after DOL promulgates a rule prohibiting picketing within 15 yards of any place of business.  Workers Unite commented during the rulemaking process and claims constitutional and statutory violations.  As of January 15, no one has yet been precluded from protesting/striking in contravention of the new rule.
(1)
In federal district court, Workers Unite, among others, file a complaint claiming that the DOL rule violates the Constitution.  Can Workers Unite establish jurisdiction and concomitant justiciability and what are the jurisdictional claims and defenses of the parties?
In March 2008, an employment dispute arises in the State of California, in Orange, at the Acme automobile plant.  A strike/protest ensues by Workers Unite.  

The California state legislature recently passed in February 2008 a law creating a “right to protest” and prohibiting any “proximity or space limitations for any union strike.”
Neighbor X, a resident of California, owns a home abutting the Acme plant, and feels injured by the noise from the protestors.  

The group Human Rights for America considers itself in solidarity with Workers Unite, but does not have any overlapping members – i.e. none of the union members of Workers Unite belong to Human Rights for America.  But Human Rights for America believes in the Workers Unite cause at Acme.

(2) On March 15, Human Rights for America sues DOL for violation of the Constitution.  What are the jurisdictional claims and defenses of the parties?  X seeks to intervene on behalf of DOL in this suit.  What are the arguments regarding the disposition of X’s motion to intervene?
In March 2008, Workers Unite, along with their brothers in arms Human Rights for America, are picketing 12 yards outside of the Acme plant.  There is no sign of this ending.

(3) On April 1, 2008, in California state court, X sues Workers Unite and Human Rights for America, on the basis that both are violating federal law.  What are the jurisdictional claims and defenses of the parties?  What do each need to prove/show to permit or dismiss the claim?

(4) On April 4, 2008, Workers Unite removes the case to federal district court in California.  What is their basis for removal?  X seeks remand – what are the claims and defenses of the parties on the remand motion?

(5) As the strike is ongoing, DOL issues a citation to Workers Unite and Human Rights for America for violating the federal 15-yard limitation.  The strikers claim they are protected by California law and challenge the citation in federal district court on April 5.  What are the claims and defenses of the parties?
(6) Concurrently on April 5 in a California state court, Workers Unite and Human Rights for America seek a declaratory judgment against DOL that their strike is legal, under both state and federal law.  At the very same time in federal court they file a motion for the federal court to abstain as a result of their state court filing.  What are the claims and defenses of the parties?  What are DOL’s options?
(7) Assume that 1-6 above all play themselves out as would be appropriate.  BUT, consider an alternative fact pattern and analyze it: While all of this litigation was ongoing, Congress passed the following law: “The federal district courts shall not have jurisdiction over the time, place, or manner of labor disputes.”  Does Congress have such authority and what are the arguments on each side of that question?

Essay 4 (15 points):
The Article III “Case or Controversy” requirement for the exercise of federal jurisdiction necessarily both empowers and limits the power of the Federal courts.  Please explain, in general terms, how, whether, and why?  What role does this provision have in the protection of individual rights and the implementation of the Constitutional structure?

-- END --
