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[NOTE: The following Practice Exam is voluntary.  If you choose to take it, I suggest that you take it under exam conditions.  Your final exam is 3 hours.  This Practice Exam constitutes approximately 2/3 of what will be on the final so I suggest you complete this Practice Exam in 120 minutes to replicate final exam conditions.]

INSTRUCTIONS:  The examination is a modified open book examination – each student may use his/her text, any assigned supplemental materials, any notes or outlines which that student prepared, and any group notes or outlines to which he/she made a significant contribution in preparation.  No commercial outlines, treatises, or similar materials will be permitted for use during the examination.

MULTIPLE CHOICE (Circle the best answer) (Omitted 10 points):

ESSAY 1 (40 points):

On October 1, 2007, the Department of Homeland Security (“DHS”) releases the following memo, not published in the Federal Register and without notice and comment, but nonetheless available via the internet:

“As of February 1, 2008, all employers receiving federal funds must quarterly:

1) Provide DHS with their employment criteria.

2) Provide a report of employment to DHS including a list of all current employees.

3) Provide documentation of legal status of all such employees.

4) Provide documentation of the ethnic and/or religious status of all employees.

5) Certify that no employees are illegal immigrants or members of terrorist organizations.

6) Provide any such additional materials that may be relevant to the protection of homeland security”

Prior to this memo, in 2006, DHS went through notice and comment rulemaking and had promulgated the following rule:

“All employers receiving federal funds must file an annual report summarizing employment statistics, including but not limited to age, gender, race, and immigration status for the previous year.”

In 2007, employer X complied with the 2006 regulation.  In 2008, Employer X refuses to comply with the new guidelines and receives an administrative citation and fine.  Employer X claims that he should not be required to comply.  What are the claims and defenses of X and DHS?

Mr. Michael Newdow sues to invalidate the memo, as an atheist.  The ACLU does the same.   Under Administrative Law, what are their possible claims?  What are the agency defenses?

Employee A from Employer Z, who complied with the 2008  guideline and listed all of the required information including that related to A, sues DHS.  What are the Administrative law claims and defenses of the parties?

ESSAY 2 (Omitted 30 points):
ESSAY 3 (20 points):

Please briefly assess the meaning of the following statement in the broad context of what you’ve learned about the formation and enforcement of Administrative Law and the paradigms, philosophies, principles, and theories involved:
“The first two terms of Franklin Roosevelt's presidency (1933-1941) were periods of great administrative innovation. Responding to the Great Depression, Congress created scores of new administrative agencies charged with overseeing economic policy and implementing novel social welfare programs. The story of the constitutional difficulties that some of these policy innovations encountered is a staple of both New Deal historiography and the constitutional history of twentieth-century America. There has been very little writing, however, about how courts and the New Deal-era administrative state interacted after these constitutional battles ended. Having overcome constitutional hurdles, these administrative agencies still had to interact with the judiciary in their day-to-day operations. . . . The New Dealers espoused . . .  a "prescriptive" vision of policymaking in which expert administrators implemented the policy desires that emerged from the democratic process. There was little room for courts in this vision of policymaking. This era of judicial passivity was short lived, but it firmly defined the role of expertise in the administrative state and created the model of judicial deference that would be both emulated and reacted against as administrative law developed during the rest of the twentieth century.” 

Reuel Schiller (University of California, San Francisco - Hastings College of the Law), The Era of Deference: Courts, Expertise, and the Emergence of New Deal Administrative Law (Michigan Law Review, Vol. 106, pp. 399-442, December 2007).

· END
