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INSTRUCTIONS:  Your final exam is 3 hours.  There are 3 essays and NO multiple choice.  The examination is a modified open book examination – each student may use his/her text, any assigned supplemental materials, any notes or outlines which that student prepared, and any group notes or outlines to which he/she made a significant contribution in preparation.  No commercial outlines, treatises, or similar materials will be permitted for use during the examination.

ESSAY 1 (55 points):

Assume the following hypothetical events and dates:

The U.S. Congress creates the Department of Veteran’s Affairs (“VA”).  The Department of Veteran’s Affairs has a sub-agency known as the National Cemetary Administration.  Congress gave the VA the authority to “Implement rules and regulations for the protection, safety, security, and honor of the veterans who have served in the United States military units.  The Department of Veteran’s affairs shall promulgate rules and regulations to accomplish this mandate.”  Assume, for purposes of this exam, that this is the only basis of statutory authority for the VA.
1) Over the course of the years the VA has, without following notice-and-comment rulemaking procedures, issued several directives regarding the use of the flag at veteran funerals at national cemeteries.  No comments were sought or received.  Part of these directives involved the “13-fold” policy regarding flags at funerals.  As one report describes, “During thousands of military burials, Veterans Administration employees and volunteers have folded the American flag 13 times and recited the significance of every fold to survivors. The fourth fold, for example, refers to God's "divine guidance." The 11th fold glorifies "the God of Abraham, Isaac, and Jacob." And the 12th fold glorifies "God the Father, the Son and Holy Ghost." 
2) In October, 2007, the VA announced by press release a policy banning the use of the “13-fold” flag-folding ceremony at national cemeteries, despite its previous directive.  As one report put it, “Now the National Cemetery [Administration] has made a decision to ban flag-folding recitations by VA employees and volunteers at all 125 national cemeteries -- all because of one complaint [from Citizen X, a civilian taxpayer who did not know the deceased but is simply against the policy as a government infringement upon religion and establishment of religion and generally offended by the same] about a ceremony at Riverside National Cemetery in California that included a reference to God.”
3) In November 2007, the VA flipped again and, succumbing to public and press opposition, retracted its ban and reinstated its directive that the “13-Fold” procedure be followed in any sanctioned veteran funeral at a national cemetery, without any substantial justification.

Please respond to the following:

a) Citizen X sues VA challenging actions (1) and (3).  What are the claims and defenses of the parties, using only Administrative Law principles?
b) The American Civil Liberties Association (“ACLU”) moves to intervene in the case brought by Citizen X.  They have a member that has attended a funeral where the “13-fold” ceremony has occurred and expects he may do so again in the future.  Should they be permitted to intervene, and, if so, what would be their claims and defenses under Administrative Law?

c) The Religious Veterans for Trust (“RVT”) seek to intervene in the suit by Citizen X to defend (1) and (3) but to contest action (2).  What are the claims and defenses of the potential parties that now involve the VA, RVT, ACLU, and Citizen X?

d) In October 2007 (while the ban was in effect), Plaintiff Y, whose wife just died in Iraq, sought a waiver from the ban and it was denied.  His wife was buried without the “13-fold” ceremony.  Plaintiff Y is now suing VA.  What are the claims and defenses of the parties?
e) Plaintiff Z, whose husband has just died in Iraq and will be buried next week, files suit for a declaratory judgment that will allow the “13-fold” ritual to be performed at her husband’s funeral.  She never approached VA about the possibility of receiving a VA burial complete with a “13-fold” recital.  What is Plaintiff Z’s standing and what are the strength of her claims and is there any reason not to allow that suit to go forward?

Please assess these questions and all named entities’ positions and legal status.  Please focus your discussion on the existence of and merits of their claims under the Administrative Law system, not necessarily the merits of other substantive constitutional or statutory laws.
ESSAY 2  (25 points):
Explain the justifications for, and concept of, the general ban on post-hoc rationalizations in judicial review of administrative decisions.  How does this ban serve the function and values inherent in the system of Administrative law, or does it not?
ESSAY 3 (20 points):

Please briefly assess the meaning of the following statement in the broad context of what you’ve learned about the formation and enforcement of Administrative Law and the paradigms, philosophies, principles, and theories involved:
The theory of New Deal administrative law was not formulated in a vacuum.

Instead, it emerged from a political and philosophical debate between

two groups of policymakers and politicians. New Dealers sought to expand

the reach of the administrative state and curtail the role of the courts. Their

opponents portrayed these actions as threats to constitutional government

and attacks on individual liberties. At worst, they were the first steps towards

totalitarianism. Supporters of the Roosevelt administration viewed

these claims as absurd—mere scare tactics employed by reactionary elites.

In the short run, the New Dealers won this debate. Contemporary political

culture was not sympathetic to those who endorsed the status quo. The economic

crisis of the 1930s demanded that the government take action. In such

a context, the proponents of prescriptive government were able to establish a

theoretical foundation for an administrative law regime that pushed courts to

the margins of the administrative process. 

Reuel Schiller (University of California, San Francisco - Hastings College of the Law), The Era of Deference: Courts, Expertise, and the Emergence of New Deal Administrative Law (Michigan Law Review, Vol. 106, pp. 399-442, December 2007).
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