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INSTRUCTIONS:  This final examination is a 3 hour modified open book examination – each student may use his/her text, any assigned supplemental materials, any notes or outlines which that student prepared, and any group notes or outlines to which he/she made a significant contribution in preparation.  No commercial outlines, treatises, or similar materials will be permitted for use during the examination.  Other than ExamSoft, no electronic materials or devices may be used during this exam.  Remember that you should identify the entire situation from every affected individual’s standpoint before, during, and after any litigation may emerge as a result of the factual scenario.  As explained in class, the entire question includes graded points, not simply the pinpoint issues presented at the end of the question.
Total points = 100
SHORT ANSWER 1 (5 Points):

Briefly explain actual, apparent, and no authority and why that determination matters.  Who has it and who cares if they do, in both agency and partnership relationships?

SHORT ANSWER 2 (10 Points):

What is an LLP, how is it different from a general partnership, and why might parties choose to adopt this form rather than enter into a general partnership?

SHORT ANSWER 3 (15 Points):

In terms of both agencies and partnerships, we have focused on Creation, Scope, Breach, Authority, Reliance, and Liabilities to Third Parties.  Briefly explain each of these concepts and why they have uniqueness in the area of Agency and Partnership.  Why do we go through this progression of analysis?

ESSAY 1 (45 points):

Paul and David are friends and meet for lunch, where they orally agree to become partners for purposes of launching a new law firm – P&D.  Both Paul and David independently have clients that they will bring to the new firm – Paul has clients A and David has clients B.  They jointly hire Luke to set up the papers for their new law firm and assign him the responsibility of informing A&B of the new partnership, investigate any conflicts between A&B that could create problems, and seek retention agreements from A&B with the new firm.

What interests/relationships were created and legally enforceable between Paul, David, and Luke?
It turns out Luke never contacted A nor executed a new retention agreement on behalf of P&D with A, although he did so with B and otherwise established a general partnership for P&D.

So, the P&D partnership has been established at this point.  However, a problem arises 2 years later when A contacts Paul and wants to sue B for a breach of a commercial contract.  Over the past 2 years, Paul has become intimately aware of B’s business.  Paul decides that he should exit the partnership and independently represent A in litigation against B.  Both Paul and David assume that Luke completed the assigned task of creating the partnership and obtaining new retention agreements between A, B, and P&D.
How does Paul exit and what are the consequences, responsibilities, and obligations?

After Paul exits, he goes broke after investing his own funds and some entity (P&D) funds in some highly risky stocks.

A loses his litigation against B.
Disregarding any professional responsibility issues and in light ONLY of agency and partnership principles, please explain the claims and defenses of the parties in the following:

(1) A sues P, D, and P&D

(2) B sues P, D, and P&D

(3) P, D, and P&D sue Luke

(4) P sues D
ESSAY 2 (25 points):

Please briefly assess the meaning of the following statements in the context of what you’ve learned about the formation and enforcement of agency law and the paradigms, policies, principles, foundations, and rules involved:

“[I]t is worthwhile to point out the generality of the agency problem. The problem of inducing an “agent” to behave as if he were maximizing the “principal’s” welfare is quite general. It exists in all organizations and in all cooperative efforts— at every level of management in firms, in universities, in mutual companies, in cooperatives, in governmental authorities and bureaus, in unions, and in relationships normally classified as agency relationships such as those common in the performing arts and the market for real estate. . . .”
How can individuals or governments: 

“structure the contractual relation (including compensation incentives) between the principal and agent to provide appropriate incentives for the agent to make choices which will maximize the principal’s welfare, given that uncertainty and imperfect monitoring exist.”
Jensen and Meckling, Theory of the Firm: Managerial Behavior, Agency Costs and Ownership Structure, Journal of Financial Economics, October, 1976, V. 3, No. 4, pp. 305-360.
